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PRE FACE. 

From the beginning of my term as Probate 
Judge, it has been my rule to write opinions in all 
cases of importance, with no thought however, of 
their publication. Recently, a number of members 
of the bar have suggested their publication in book 
form. As the cases cover a wide range of questions 
constantly arising in Probate Court practice, of which 
no adjudiction in this state has ever been published, 
and very few have ever reached the Supreme Court, 
it is hoped that this may be accepted ns a sufficient 
apology for the publication of the decisions of an 
inferior court. 

The manuscripts were placed in the hands of 
W. H. Whittaker Esq., of the Cincinnati Bar, who 
edited and arranged them for publication in the form 
now presented. In all instances where cases have 
been reviewed by higher courts, their action is stated 
in a foot note, and in cases where the opinion of the 
reviewmg court is published, a reference to such 
publication will also be found in foot notes. A few 
of the more recent cases are still pending in the 
higher courts. 

No other motive has prompted me to adopt the 
suggestion of publishing them than the hope thereby 
in some slight degree, to assist the profession 1o 
which I owe so much ; and if this be accomplished, 
the full measure of my desire will be realized. 

HERMAN P. GOEBEL. 

^Cincinnati, March 25, 1890. 
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R U Iv E S 



OOVKRNING 



Proceedings in the Probate Court 

OF 

HAMILTON COUNTY. 



The undersigned Probate Judge of Hamilton County pre- 
sents the following Rules to govern the Practice of the Pro- 
bate Court of Said County, adopted February 9, 1885 : 

1. The session of this Court, from the 1st of February to 
the 1st of July of each year, will be from 10 o'clock, A. M., 
to 4 P. M., from July 1st to September 1st from 9 A. M., to 
1 P. M., from September 1st to February 1st from 10 A. M., 
to 4 P. M. The clerk's oflSce will be open during the entire 
year, from 8 A. M., to 5 P. M., for the transaction of ordinary 
business. 

2. On the first Monday in each and every month, accounts 
of executors, administrators, guardians, trustee^,, etc., will be 
for hearing, when filed, and notice given according to law. 

3. Upon the petition by an executor,. administrator, guar- 
dian or trustee, no decree for sale of real or personal prop- 
erty, will be jgranted unless oral evidence is heard, and the 
Court is satisfied, a sale is necessary. 

4. In case of the sale of real estate by guardian, where 
the time of hearing of the petition and the mode of service 
is left in the discretion of the Court, a summons shall issue, 
and actual service must be made, and the return day shall 
be the same as in other cases. 
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5. Sales of real estate will be confirmed, if regular, and 
distribution made on Wednesdays, in cases where motions 
to that effect are filed on or before the previous Monday; 
and on Monday in cases where like motions are filed on or 
before the previous Thursday of each week. Motions in all 
such cases are to be filed with the Clerk, and entered by him 
on the motion docket forthwith. 

6. In all other causes, motions and exceptions will be heard 
at any time after twenty-four hours' notice to the opposite 
party, unless in cases requiring immediate action. And all 
motions and applications to the Court, shall be in writing, 
and filed and entered on the proper docket. 

7. Cases on the motion and citation dockets and excep- 
tions, will be disposed of peremptorily after the same have 
remained thereon without action for one month, at the cost 
of the party originating the same. 

8. Inventories must be returned by executors, adminis- 
trators, guardians, trustees and assignees, withip the time 
prescribed by law, or citation will issue on application being 
made. 

9. All bonds of executors, administrators, guardians, trus- 
tees and assignees, shall be recorded in the proper books kept 
for that purpose, and none shall be taken from the files ex- 
cept by the Judge or Clerks, and be returned without delay. 

10. No records or papers shall be taken from this Court 
to be used as evidence elsewhere, but certified copies must 
be obtained. Nor shall any other papers be taken from said 
Court, or the office thereof, unless under special circum- 
stances, and by permission of the Judge, as in cases of ref- 
erence to commissioners and referees ; and in all cases where 
such permission is given, receipts must be left for the same. 

11. Forms prepared by this Court, are recommended for 
the use of parties interested, and in most cases will be re- 
quired for the sake of safety and uniformity. 
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12. True copies of all original wills attached to commis- 
sions to be proved under the same, shall be retained in this 
Court, and certified as true copies, to prevent accidents 
which may arise from the loss of the original wills. 

13. No person will be accepted upon any bond who does 
not reside in this county, and own real estate therein. 

14. Executors, administrators, guardians and trustees 
must reside in this county. 

GUARDIANSHIP. 

16. All applications must conform to the provisions of 
the Statute on that subject. 

16. If the minor is in care or custody of any other per- 
son than the applicant, reasonable notice of said application 
must be given to such person. 

17. Minors of the legal age to choose guardians, must ap- 
pear personally in Court, if within the county, or if tempor- 
arily absent therefrom, or too sick to appear, may make 
choice by application in writing, which must be filed with 
the papers. 

18. In case the same person is guardian of several minors 

of the same parentage, separate accounts shall be filed for 
each minor, as in other cases, together with a general ac- 
count of debits and credits common to all, a due proportion 
of which shall be carried into each separate account. 

MARRIAGE LICENSE. 

19. No marriage license will be granted except on appli- 
cation and affidavit of one of the parties interested; and 
in case of minors, the written consent of the parent or guar- 
dian in addition, will be required, certified agreeably to the 
provisions of the Statute. 

ADOPTION. 

20. In all cases of adoption of minor children under the 
statute, the child to be adopted must be produced in open 
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Court, or Bome good cause shown in excuse thereof ; and the 
^xact age, if known, must be stated in the application. 

21. If such child is in the custody of any other person, 
than the parties acting in said proceedings, reasonable notice 
.-^hall be given to such person of the pendency of such'appli- 
cation and proof thereof made to the Court. 

INSANITY. 

22. Cases of insanity will be examined at 9 a. m., pro- 
vided application is made a reasonable time previous thereto. 

23. In cases of application for guardianship of lunatics 
and insane persons, a citation must first issue and be served 
upon such .alleged lunatic, etc., before the matter will be 
heard, except in cases where the party has been previously 
found to be insane by inquest duly had. 

ASSIGNMENTS. 

24. Assignees are required to give bond and file inventor- 
ies and schedules within the time prescribed by law. 

25. No assets, real or personal, will be ordered to be sold 
at private sale until at least three aflSdavits are filed, showing 
that such sale will be of advantage to creditors, and such 
affidavits must be made by persons well advised as to the 
affairs of the estate, and made in the presence of the judge 
or one of his clerks authorized to administer an oath. 

26. Assignees are required to make returns of sales with- 
out delay after making the same, and to pay dividends 
promptly when ordered by the Court ; failing in this citation 
will be issued. 

HABEAS CORPUS. 

27. The petition for the writ of habeas corpus must be 
sworn to in all cases, except where insuflBciency of the com- 
mitment alone is relied on for a release from custody. 

28. On the continuance of a cause in habeas corpus bail 
will be required for the appearance of the defendant from 



RULES OF THE PROBATE COURT. 



day to day, if the Court does not remand him or her to cus- 
tody ; and in case of minor children the Court will make 
such order for their keeping during the trial as may best 
promote their comfort and safety. 

COSTS. 

29. Before a citation rule or any other ex-parte process, 
not regarded as a matter of course, can issue, or proceeding 
had, the party applying for or instituting the same must 
deposit a sum suJficient to cover the cost thereof, except 
when otherwise directed by law. 

30. The several Deputy Clerks in this office are directed 
to provide themselves with a tabular statement of fees 
authorized by law to be charged for the issuance of any writ, 
citation, or other process, also for the granting of letters of 
administration, letters testamentary, letters of guardianship, 
naturalization papers, and marriage license, and to have said 
tabular statement of fees posted in a conspicuous place at or 
near their respective desks. 



Proceedings on the Application of a Party in interest for tlie Restor- 
ation of Records, Docicets, etc., of said Court, Lost 
or Destroyed by Fire, Riot or 
Civii Commotion. 



1. The application for the restoration of the record of any 
proceeding or document required by law to be recorded or 
filed (except wills), or for restoration of the entries on 
administration dockets, guardian dockets, trustee dockets, 
records of bonds, and dockets of assignments and trustees, 
under the insolvent laws of Ohio, or journal entries lost or 
destroyed by fire, riot or civil commotion, shall be in writing, 
signed and sworn to by the applicant, and filed in the Pro 
bate Court. 
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IL Said application shall have attached to it a true copy 
pf the record, proceediDg or docament, docket entries or 
journal entries proposed to be restored, or if a copy of the 
same cannot be made, then a substantial copy thereof shall 
be so annexed, and it shall state the number of the original 
case, docket entry or proceeding, if known, and it shall state, 
in an application to restore the record of a proceeding or 
document required by law to be recorded or filed, or of jour- 
nal entries, the names and residences of all parties inter- 
ested, or whose rights will be immediately aflFeeted by such 
restoration, and in case of an administration, the names and 
residences of the widow or next of kin ; in case of guardian 
or trusteeship, the name and residence of the ward or cestui 
que trust; and in case of assignments and trustees under the 
insolvent laws, the names and residences of at least three of 
the principal creditors of the estate residing within the 

jurisdiction of the Court. 

III. On applications for the restoration of judgments 

and all other proceedings, where, by the statute, the original 

service must be by summons, the notice of such application 

shall be by summons issued, and actual service or service by 

publication made in the manner provided by law for the 

commencement of civil actions. 

In all other cases notices shall be by citation, which shall 

briefly state the object of said application, and specify the 

record, entry, document or docket entry asked to be restored, 

and shall name a day for hearing said application, which 

shall not be less than twenty days after the filing of said 

application, and not less than ten days from the date of the 

return of said citation. In case of non-residents, service of 

citation shall be made by publication as provided in Section 

6199, Revised Statutes. 

IV. If the application aforesaid bp accompanied with a 

written agreement signed by all parties in interest or their 
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representatives or attorneys, consenting to the restoration of 
said record, proceeding, document, or docket and journal 
entries, no notice shall be required. 

V. The parties interested in said record, proceeding, 

 

docket or journal entries may at or before the time fixed for 
said hearing file exceptions to the restoration of the same, 
specifying therein each item or part thereof objected to. 

VI. On the day mentioned in said notice or. summons, 
the application, and where exceptions have been filed, the 
application together with the exceptions, shall be referred to 
the Commissioner of the Probata Court (or to such other 
Commissioner as the parties may agree upon, as provided by 
statute), to examine the same and hear the testimony offered, 
and make his findings and report the same, together with 
the testimony, to the Probate Court, as provided by law. 

All testimony must be reduced to writing and signed by 
the witnesses. 

Herman P. Goebel, 

Probate Jndare. 
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Rachel Martin, Administratrix of the Estate 
OF Gano Martin, Deceased, vs. John Martin, 

ET. AL. 

Priority of liens between holders of notes secured by mortgage. 

A mortgage was executed to A and others to secure the pay- 
ment of several notes, one of which was payable to A ; A 
assigned the mortgage to B by the following endorsement : 
" For value received, I hereby assign and transfer to B, his 
representatives and assigns, the within mortgage and notes 
thereby secured, etc.," and pretended to transfer all the notes 
described in the mortgage by forging the names of the owners 
thereof B took the notes without knowledge of the fraud. 
Subsequently A, being indebted to C, transferred and assigned 
by indorsement, the genuine note payable to himself^ to C, 
who took it before due and without knowledge of the fraud 
perpetrated upon B. Heldj that as between B and C the latter 
was entitled to the payment of the note, and that the benefit 
of the mortgage passed with the transfer of the note. 

Decided March 3, 1885. 
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On the first day of January, 1879, Gano Martin, 
now deceased, executed and delivered to W. R. Mc- 
GiU and others, his mortgage deed for the property 
now ordered to be sold to secure the payment of 
eight notes, amounting in the aggregate to $16,1 13.69. 
Among the notes so executed and delivered, was a 
note payable to the order of W. R. McGill, for 
$7,602.72. 

On the 8th day of February, 1879, McGill, being 
indebted to Robert Kernahan in a large amount, 
transferred and assigned the mortgage so made by 
Martin, to Kernahan by the following assignment 
endorsed on the mortgage : " For value received, I 
hereby assign and transfer to Robert Kernahan, his 
representatives and assigns, the within mortgage and 
notes thereby secured. February 8, 1879. WilHam 
R. McGill.'' And pretended to transfer all of the 
notes described in the mortgage by forging the names 
of Gano Martin and the owners thereof, representing 
to Kernahan, that these notes were the notes secured 

by the mortgage. 

Kernahan took the notes without knowledge of the 
fraud. On the 9th day of May, 1879, McGill being 
indebted to Manss Bros. & Co., transferred and as- 
signed by endorsement thereon, the genuine note of 
$7,602.72 made by Martin to McGill, to them, before 
due and without notice or knowledge of the fraud 
perpetrated by McGill on Kernahan. 
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J^oAn yohnston for Kernahan. 

W. E. yones for Manss Bros. 8l Co. 

GOEBEL, J. 

It being now conceded by Kernahan that he has 
no claim against the mortgagees other than Manss 
Bros. & Co., the question to be determined is as be- 
tween them, who has the better right to the lien of 
McGill in the proceeds of sale. 

It is claimed on behalf of Kernahan that the as- 
signment of the mortgage to Kernahan before the 
transfer and endorsement of the note to Manss Bros. 
& Co., passed the right of possession and property 
in the McGill note to him. 

I believe the law to be well settled in Ohio that a 

mortgage deed of real estate is regarded in equity as 

a mere security for the performance of its condition of 

defeasance. If that condition be the payment of a 

debt, the securitj^ is regarded as an incident belonging 
to the debt, and the equitable right to the benefit of 

the security passes by the legal transfer of the debt 
to the assignee, unless the agreement to the transfer 
by the parties be otherwise; and that a note payable 
to order or bearer, when properly endorsed, and de- 
livered for a valuable consideration, before due, is, in 
the hands of a bona fide holder, free from all equities 
between the original parties. 

Do Manss Bros. & Co. come within this provision? 
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Assuming for the present that this note was not se- 
cured by mortgage, there can be no question between 
Kernahan and Manss Bros. & Co., that the latter are 
entitled to the payment of their note, having received 
the same by proper endorsement before due, for a 
valuable consideration in the ordinary course of busi- 
ness, and without knowledge of any fraud. And it 
is evident that McGill did not intend to transfer to 
Kernahan the genuine note. 

But it is strongly urged that McGill having, before 
the transfer of the note to Manss Bros. & Co., trans- 
ferred and assigned the mortgage with a stipulation 
transferring the note also, he thereby transferred in 
equity, all the interest he had in the note. In other 
words, that a transfer of a security carries with it the 
debt and that too, as in this case, where the debt was 
not transferred or intended to be transferred except 
by the mortgage. I cannot agree with counsel on 
this proposition. 

I am satisfied that, if this note was still in the hands 
of McGill, or passed into the hands of a third party 
with knowledge of the fraud, equity would decree 
that such party held the note in trust for Kernahan. 
In law McGill could transfer the note by endorsing 
thereon his name, and the title passed to a bona fide 
holder for value, if endorsed before due, free from all 
equities. 

The debt is the principal and the mortgage an 
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Estate of Wm. Wakefield, Deceased. 



incident, the contention being between Kernahan and 
Manss Bros. & Co., as to who has the security of his 
respective debt. From the statement of facts it ap- 
pears that Manss Bros. & Co., have the genuine note. 
It must follow that by the transfer of the debt, the 
benefit of the security passes with it, in law. To 
hold otherwise would be to apply the mortgage to a 
note which it was not given to secure, and make the 
mortgage property liable for a new debt. 

Note. — Judgment affirmed in Common Pleas and Circuit Courts. 



In the Matter of the Estate of William 

Wakefield, Deceased. 

Personal liability of Administrator for non-payment of valid claim. 

Where an administrator, having knowledge of a valid claim 
against an estate, and having funds in his hands to pay it, 
pays all other claims in full, and without regard to their 
preference, thereby exhausting the funds in his hands, he is 
personally liable to the creditor for the full amount of his 
claim. 

Decided December 10, 1885. 

This cause came 'on for hearing on the application 
of C. H. Moore for an order to compel the adminis- 
trator of Wm. Wakefield to pay his claim. It appeared 
from the evidence that Moore became the attorney 
for Wakefield in his life-time, and had rendered to 
him professional services ; that after the death of 
Wakefield, Moore presented to the administrator his 
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account for such services, and the claim having been 
rejected, he brought suit thereon, and on June ist, 
1 88 1, recovered a judgment against the estate for 
$1,219.50; and that the administrator has failed, 
neglected and refused to pay the same or any part 
thereof. 

It also appeared that an inventory and appraisement 
was filed, showing the amount of the personal prop- 
erty to be of the value of $2,167.00, which came 
into his hands as such administrator. The bulk of 
this property, consisting of jewelry, was disposed ol 
by him from time to time, in such manner and for 
such price as he felt disposed to receive, without any 
regard as to time, or place of sale, or the appraise- 
ment, and without complying with any of the statutory 
provisions on that subject. 

It also appeared that he has paid all of the 
debts of the estate (except this claim) in full, and 
maintains now that there is no money in his hands 
to pay this claim, by reason of the estate being 
insolvent. It further appeared that he realized from 
the sale of such goods $1,774.46, and that there are 
in his possession goods of the value of $380.00, 
making a total of $2,154.46, and within $13.00 of the 
full amount of the appraisement. 

Molony d: Molony^ for estate. 
W. G. Williams^ contra. 
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GOEBEL, J. 

The course pursued by this administrator in the 
sale of this personal property was a direct violation 
of law ; and whether an administrator, under such 
circumstances, would be chargeable w^ith the ap- 
praised value or actual value of such property, or 
only with the amount actually received by him, it is 
not necessary to consider in this case, since the 
appraisement and amount realized are about the same. 
It is sufficient to say that he had money in his hands 
to pay a dividend on the claims against the estate. 

The only question in this case is, whether an admin- 
istrator, who, having knowledge of a claim, and hav- 
ing funds in his hands, pays all other claims in full 
and that, too, without regard to their preference, and 
thereby exhausts the funds in his hands, is liable per- 
sonally to such creditor for the full amount of his 
claim so unpaid. 

Section 6108, Rev. Stat, provides that an adminis- 
trator is not liable to the suit of a creditor of the 
deceased until after the expiration of eighteen months, 
except where a claim has been disputed or rejected 
by him. Nor can a creditor compel the payment of 
his claim until after the expiration of the eighteen 
months. 

And by Section 6109 an administrator may, 
after the expiration of one year from the time he 
gave notice of his appointment, pay the debts due 
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from the estate, and not become personally liable to 
any other creditor in consequence of any such pay- 
ment made before notice of the demand of such 
creditor, although the estate should be insufficient to 
satisfy such last mentioned creditor. 

It would seem from the reading of this last section 
that an administrator may pay after the year from 
the time notice was given, without being personally 
liable to a creditor who had not presented his claim, 
or of which the administrator had no notice ; but such 
administrator must pay the debts after the eighteen 
months. 

Here was an administrator who had actual knowl- 
edge of this claim before and after the year. He had 
assets in his hands, which he could have applied to 
the payment of this claim, yet he saw fit to do other- 
wise. He paid all other claims in full. 

It seems to me that if an administrator having 
notice of a claim of a creditor, shall, notwithstand- 
ing, pay all others in full, and thereby exhaust the 
funds in his hands so that such creditor would receive 
no part, such administrator is individually liable to 
such creditor for the full amount of his claim, although 
the payments to such other creditors were made after 
the eighteen months ; and, notwithstanding that such 
omitted creditor may only have received a propor- 
tional part of his claim, if he had been considered in 
the general distribution. 
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The administrator could have protected himself 
without considering this creditor, knowing of his 
demands. The payments so made by him were in his 
own wrong. 

There are other questions involved which are not 
necessary to consider. An order will be made direct- 
ing this administrator to pay this claim in full. 



Ex Parte John Jordan. 

Conviction and sentence under unconstitutional law — last sentence to 
to take effect after expiration of first. 

Where a prisoner was convicted and sentenced for two offenses, 
the second sentence to take effect after the expiration of the 
first, and the law under which he was convicted and sen- 
tenced for the first offense was declared unconstitutional 
while he was serving his first sentence. Held, That the pris- 
oner was entitled to a discharge, for the first sentence was a 
nullity, and as the second was to take effecj after the expi- 
ration of the first, it was void for uncertainty. 

Decided December 16, 1885. 

Proceedings on habeas corpus. 
W. L. Granger {or Jordan. 

GOEBEL, J. 

The prisoner, on the 27th day of December, 1884, 
was convicted in the Police Court of this city on a 
charge of having burglar's tools in his possession, and 
was sentenced to the Work-house for twelve months 
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and to pay a fine of $ioo. On the same day, in the 
same court, he was tried and convicted on the charge 
of carrj'ing concealed weapons, and was sentenced to 
pay a fine of $200 and costs, and stand committed 
until the fine and costs were paid. The last sentence 
was to take effect after the expiration of the previous 
sentence. 

The prisoner now applies for a v/ritof Aadeas corpus j 
and asks to be discharged, for the reason that the 
law under which he was convicted and sentenced 
(namely, for having burglar's tools in his possession), 
was declared unconstitutional in May 1885; ex parte 
Falk, 42 O. S. 638; that the time of sentence under 
the second charge began and took effect at that date, 
and that by reason thereof he has now worked out 
the fine and costs under the second sentence, he being 
relieved from serving the remainder of the first sen- 
tence by the act being declared unconstitutional; and 
that he is now illegally restrained of his liberty by the 
Superintendent of the Work-house. 

The question that presents itself is, When did the 

sentence on the second charge take effect? I can not 
agree with the counsel for the prisoner that the sec- 
ond sentence took effect at the time the act was 
declared unconstitutional, namely, in May, 1885. 

I am of the opinion that the act under which the 
prisoner was tried, convicted and sentenced for having 
burglars' tools in his possession having been declared 
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unconstitutional, affected the proceedings from the 
beginning. 

An unconstitutional law is void, and is no law. An 
offense created by it is not a crime. A conviction 
under it is not merely erroneous, but is illegal and 
absolutely void, and can not be a legal cause of 
imprisonment. 

If there was no law, and no conviction could have 
been had under it, it must follow that the conviction 
and sentence were illegal and void on the 27th day 
of December, 1884. If that be true, it must follow 
that he was not serving his term on the first sentence 
at any time since there was no law, no trial, no sen- 
tence, no term to serve. The second sentence began, 
then, on the 27th day of December, 1884, if it began 
at all, and under the rules he has worked out his fine 
and costs under such sentence. 

But were I mistaken in this conclusion, I would 
further hold that the second sentence, which provides 
that the same shall take effect after the expiration of 
a previous sentence is void for uncertainty. The 
word "expiration," used in the commitment, means 
not an expiration of a previous sentence as a matter 
of fact, but the expiration of a sentence as matter of 
law. As matter of law, there was no sentence. 
There never was a commencement of any such sen- 
tence, and necessarily there could not be any expira- 
tion of it. 
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Whether or not the prisoner ought to be taken to 
the police court and re-sentenced on the second 
charge, is not for me to determine. It is sufficient for 
me to say that under the commitments the prisoner 
is entitled to his discharge. 



In the Matter of the Assignment of B. G. 

Landman. 

Chattel mortgage — Deed of assignment — Priority of liens. 

A chattel mortgage filed October 18th, 1882, at 3:05 p. m., and 
re-filed October 13, 1883, at 11:15 a. m., held superior to the 
lien of a deed of assignment filed August, 1884, and con- 
tinued 60 until October 13, 1884, at 11:15 a. m. 

Decided February 11, 1886. 

On motion for a distribution. 

Campbell & Bettman for Mente and Landman. 

Mannix (S: Moorman for Stewart. 

Noyes & Fitzgerald for general creditors. 

GOEBEL, J. 

On a former hearing, this court held that as be- 
tween the mortgage of John Landman, assigned to 
Mente and Stewart, the former had priority over the 
latter. The question now raised is, whether Mente 
has a lien as against the general creditors represented 
by the assignee. The same questions are now raised 
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by the assignee that were raised by Stewart, they 
having been considered heretofore. I want to add, 
the statute provides that every mortgage shall be 
void against creditors of the person making the same, 
after the expiration of one year from the filing thereof, 
unless within thirty days next preceding the expira- 
tion of said term of one year a true copy of such 
mortgage with a statement of the amount, shall again 
be filed. It has been held in Seaman v. Eager^ i6 O. 
St., 209, 214, that a mortgage filed on the 29th day 
of July, 1 86 1, at 8:30 o'clock a. m., ceased to operate 
as against creditors of the mortgagor at 8:30 o'clock 
A. M., of July 29th, 1862, and that the proper time 
for an)' of the successive filings of a mortgage de- 
pends wholly upon the time of the filing next pre- 
ceding, and has no relation to the time of the origi- 
nal filing. The last filing of this mortgage was on 
October 13, 1883, at 11:15 a. m.; the preceding filing 
was on October 13, 1882, at 3:05 p. m. The assign- 
ment was made in August, 1884. T'^^ filing of the 
mortgage on October 13, 1883, at 11:15 a. m., was 
within the year. It again became a valid and sub- 
sisting lien on the 13th day of October, 1883, at 
11:15 A. M., and continued so until the 13th day of 
October, 1884, at 11:15 a. m. It follows that Mente 
had on the day of the assignment a valid mortgage 
and is entitled to the payment thereof. 
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In the Matter of the Probate of the Last 
Will and Testament of Eva S. Blymeyer, 
Deceased. 

Probate of will of temporary resident — Provisions of g 6948, R. &, 
when not applicable — Lost will — Declarations of testator. 

The Probate Court has jurisdiction to admit to record a copy 
of the last will of a person who dies while temporarily resid- 
ing in this county, leaving personalty but no realty therein. 

§ 5943, R. S., providing for the probate of a will within a 
certain time by a devisee who knows of its existence, and 
has the same in his power to control, under a penalty of 
forfeiture of his interest therein, has no application to a case 
in which the issue is whether the will presented for probate 
is the last will and testament of testator. 

Declarations of a testator are admissible to rebut the presump- 
tion of the revocation or destruction of a lost will. 

Decided March 3. 1886. 

• 

This is an application to admit to probate the last 
will and testament of Eva S. Blymeyer, deceased, 
as provided by Section 5944 of the Revised Statutes. 

It appears from the testimony that Mrs. Blymeyer 
was an old lady who, having children living at Mans- 
field, Ohio, and in Cincinnati, was in the habit of 
visiting and staying for a short period of time with 
her children at Mansfield, and at times with her 
children in Cincinnati. In 1871, the time being fixed 
as of October loth or nth, (she was then living 
with her children at Mansfield) she executed a will, 
a copy of which is now presented. This will was 
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executed according to the laws of this state, and 
was duly attested by two witnesses. After its execu- 
tion, it was given to Mr. Stevens, one of the sub- 
scribing witnesses, for safekeeping. He had it in his 
possession for several years, when, at the request of 
the testatrix, he delivered and surrendered the same 
to her. She died in the early part of 1883, at the 
house of her son, in Cincinnati ; she had been for 
several months visiting this son before the time of 
her death. She left no real estate in this county, and 
the personal property left were her wearing apparel 
and about $100 in cash. 

This application is resisted by a creditor of one of 
the heirs of the decedent, and it is maintained : — 

First, that this court has no jurisdiction to admit 
this will to record, the decedent not being a resident, 
and not leaving personal property, or property in this 
county, which would give this court jurisdiction of 
the subject matter. 

Second, the statute of limitations is pleaded, on the 
ground that this will was not presented for probate 
within three years, as provided by Section 5943 of 
the Revised Statutes. 

Third, that there is no evidence that the paper 
writing, purporting to be her " last will and testa- 
ment," was in existence subsequent to her death and 
not revoked by her. 
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Taft^ Morris & Taft for the will. 
Paxton & Warrington for creditors. 

GOEB»L, J. 

As to the first objection made, I am clearly of the 
opinion that this court has jurisdiction, if it finds this 
to be the *'last will and testament'' of Eva S. Bly- 
meyer, to admit the same to record ; that the personal I 
property left by her, although insignificant in amount, 
gives this court jurisdiction ; and that the existence 
of personal property in this county, which would be \ 
subject to the payment of the debts of the decedent, 
is sufficient to satisfy the requirements of the statute. 

As to the second objection, viz: that this will 
ought to have been presented within three years, as 
provided by Section 5943, which provides that, "00 
lands, tenements or hereditaments shall pass to any 
devisee in a will, who shall know of the existence 
thereof, and have the same in his power to control, 
for the term of three years, unless, within that time, 
he shall cause the same to be offered for, or admitted 
to, probate ; and by such neglect, the estate devised 
to such devisee shall descend to the heirs of the 
testator" — the statute is not applicable to this case. 
This section maybe considered as a penalty, by which 
a devisee in a will may lose his interest by his failure 
to have such will admitted to record and probated. 
Whether, after the three j^ears, such party shall lose 
his interest, which otherw'se he may have had under 
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the will, is not a question to be determined by this 
court on an application to admit such will to pro- 
bate. The question is not whether such party has 
an interest, but whether the will presented is the 

** last will and testament '' of the deceased. 

But the principal question involved in this case is, 
whether the paper writing, presented now to the 
court, is the " last will and testament " of the deceased. 
I find, as a matter of fact, that Mrs. Blymeyer 
did execute a will October loth or nth, 1871 ; and 
that the contents of that will were as stated in the 
copy now presented. By Section 5944, " The probate 
court shall have full power and authority to admit to 
probate any last will and testament which such court 
may be satisfied was duly executed according to the 
provisions of the law^ upon the subject in force at the 
time of the execution of such last will and testament, 
and not revoked at the death of the testator, when 
such original will has been lost, spoliated or destroyed 
subsequent to the death of such testator, or after the 
testator has become incapable of making a will by 
reason of insanity, and it cannot be produced in as 
full, ample and complete a manner as such court now 
admits to probate last wills and testaments, the orig- 
inals of which are actually produced in court for 
probate.'' 

The question arises : Was the will lost or destroyed 
subsequent to the death of said testatrix ? The evi- 
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dence establishes the fact that the testatrix had the 
will in her possession, and the same can not now be 
found, which raises the legal presumption that the 
same had been destroyed by her and is revoked. In the 
absence of evidence, the court will not presume that 
the will has been abstracted fraudulently or crimi- 
nally, but the presumption of the revocation of a will 
when the same was in the possession of the testatrix 
does not arise unless there is evidence to satisfy the 
court that it was not in existence at the time of 
her death. It can hardly be questioned that Mrs. 
Blymej^er manifested a strong desire to make a 
testamentary disposition of her property, and not to 
die intestate. It is proved that, on the day preceding 
her illness, in conversation with Mrs. William H. 
Blymeyer, she said that she had made a will, and 
how comfortable and pleased she was that she was 
leaving whatever little she had to leave to her chil- 
dren ; because, she said, they helped to make the 
money ; and she further said, " I don't think they 
will have long to wait, because I am weaker than 
any of them know.*' True, it leaves a doubt as to 
whether she had reference to the will executed on 
October loth and nth, 1871 ; but the will that she 
had executed was a fair and just will to her children, 
and there is no proof of any expression by her of 
dissatisfaction with the will; and it leaves on the 
mind of the court the conclusion that the testatrix 
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continued in the same mind from the date of her 
will down to the time of her death. And there is 
nothing to show any change of intention, which was 
likel)' to lead to a revocation of the will. She was 
on good terms with her children, and the expression 
made to Mrs. Blymeyer on the day preceding her ill- 
ness clearly indicates that her mind was not changed 
on the subject. 

The will will be admitted to probate. 



In the Matter to Establish the Will of Wil- 
liam Wiswell, Deceased. 

Lost will — Testator^ 8 declarations as to contents. 

When a will is shown to have been in the custody of the 
testator and is not found at his death, the presumption is 
that he destroyed it. 

But this presumption may be rebutted by evidence, and testa- 
tor's subsequent declarations are admissible to show the 
contrary. 

When the evidence showed that testator, after making his 
will, frequently spoke of its contents, and gave his reasons 
for making it; that he was in the same state of mind five 
days before he died, which was twenty-seven days before it 
was claimed the will was destroyed ; and the circumstances 
showed that he was too ill to have destroyed his will on the 
day alleged, and there was no claim that he had made any 
other will, Held^ that a copy of the will was entitled to 
probate. 

Decidsd April 20, 1886. 
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William Wiswell, Jr., represents that he is the son 
of Wm. Wiswell, who departed this life on the 29th 
day of May, 1885 ; that said William Wiswell left 
three children, to wit : Sarah M. Lewis, George W. 
Wiswell, and the petitioner, who would be his only 
heirs at law if he had died intestate ; that William 
Wiswell did not die intestate, but, on the contrary', 
left a will which was duly executed by him on the 
first day of January, 1879, a copy of which is attached 
to the petition. 

He further alleges that the will was not revoked 
during the lifetime of said William Wiswell, and he 
prays the Court to establish the contents of the will 
and admit it to probate and record. 

This application is resisted by Sarah M. Lewis and 
George W. Wiswell, on the ground that William 
Wiswell on the night of April 27th, 1885, destroyed 
his will, and died intestate. 

Howard Douglass and Charles Edgar Brown^ 
for the will. 

Kebler & Roelker^ contra. 

Gobble, J. 

It is an undisputed fact that William Wiswell made 
a will ; that the copy attached to the petition is a 
true and correct copy ; that the will was in existence 
and in the custody of William Wiswell up to the 
27th day of April, 1885. After his death, a search 
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having been made for the will, it could not be 
found. 

It is well settled as a principle of law that where a 
will is shown to have been in the custody of a testator 
and is not found at his death, the presumption is that 
the testator himself destroyed it, it being a presump- 
tion of fact which may be rebutted by evidence 
leading to the conclusion that the testator did not do 
that, which in the absence of evidence to the con- 
trary, it is presumed he had done. Whether it is 
probable that William Wisweli destroyed his will 
may depend to a great extent upon what w^s con- 
tained in the will. 

From the evidence it appears that William Wisweli, 
Jr., was for many years associated with his father in 
business, had his confidence and respect ; that his 
son George was a spendthrift, and had been a source 
of great annoyance to him ; that he had advanced to 
him, from time to time, money which, in the aggre- 
gate, would exceed- his share of the estate ; that his 
daughter Mrs. Lewis was well provided for, had 
more than he had, and, at the time the will was made, 
he had not been on friendly terms with her. To this 
I attach no significance, for at the time of his death 
and for several years prior thereto, they were on 
good terms. 

The motive which prompted him to make a will in 
the manner he did is evident ; at any rate, he had a 
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right to act upon his own view of what was right 
and proper. 

Is it probable that he would at some subsequent 
time change his mind ? From the evidence it appears 
that after the making of the will, he frequently spoke 
of its contents, and gave his reason for making such 
will, and he evidently was in the same state of mind 
five days before he died, which was about twenty- 
seven days before it is claimed the will was destroyed 
by him. For on that occasion he spoke to Mr. 
Wright, saying he had made a will and had left 

**things" to William. Now, since it is not claimed that 
that he had made any other will, it is evident that he 
had reference to the will made January, 1879. 

Is it possible that he would say to Wright that he 
had made his will and left "things" to William, when 
he knew twenty seven days before that he had 
destroyed it ? What motive prompted William Wis- 
well to say that, when he knew it was not true ? 
Wright had no interest in the matter. 

It seems to me that he would not have concealed 
the fact that he had destroyed the will, and kept up 
the pretence of having given everything to William, 
which is inconsistent with the idea that he had 
changed his mind. 

But aside from this, was it possible for William 
Wis well to have destroyed his will on the night of 
the 27th day of April, 1885 ? In the afternoon 
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of that day, he was taken ill at his store and removed 
to his house, and occupied a room on the lower floor, 
being too ill to go upstairs. Dr. Craik came and 
prescribed for him. He occupied that room until 
about 6 o'clock, when Mr. Smith came and assisted 
him up stairs and put him to bed. Smith remained 
with him until 7:30 or 8 o'clock, and left him appar- 
ently asleep. 

Dr. Craik called again and found him somewhat 
quiet. He had previously been in great pain and 
was very weak and feeble, so much so that at times 
he could not be understood, and spoke with great 
effort. In this condition we find him during that part 
of the evening in which it is alleged he destroyed 
his will. 

Mrs. Wilson testifies that between 7 and 9 o'clock 
on that evening, he requested her to get his will, 
which she found in his secretary on the lower floor ; 
that he read to her the contents of the will, said it 
was unjust and asked for a light and burned it ; then 
handed her a general copy of the will, told her to 
keep it until he was better and then he would write 

another. 

The conduct of this witness during the time a 
search was made for this will, her contradictory state- 
ments throughout her testimony, standing alone as a 
witness to the destruction of the will, when every cir- 
cumstance points to testator's inability to destroy it in 
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the manner it is claimed he did, justifies me in saying 
that no reliance can be placed on her testimon}^, and 
it must be wholly disregarded. I have not deemed it 
necessary to go into the details of her testimony and 
point out the many inconsistent statements therein, nor 
am I called upon to suggest any theory which would 
account for the will not being found at the testator's 
death. One might be suggested. 

It is sufficient for me to say and I so find, 
that Wm. Wiswell made a will on the first day of 
January, 1879, and that the contents of the will were 
as set out in the petition, and that he had not revoked 
it at any time when he had the opportunity. 



Charles L. Colburn, et al vs. Frank 

Neufarth. 

Misfeasance and malfeasance defined — Proof required to convict. 

Misfeasance is a default in an officer in not doing a lawful 
act in a proper manner, omitting to do it as it should be 
done. 

Where it was the duty of an officer, as a member of a public 
board, to approve any lawful bills, and in the performance 
of that duty he should approve a bill which, by the exercise 
of ordinary care and diligence, he would have discovered 
when presented, not to be a proper bill, he would be guilty 
of misfeasance in office. 

Malfeasance is the doing of an act wholly unlawful and 
wrongful. 
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Where it was the duty of an officer to approve any lawful bills, 
and in the performance of that duty he should approve a 
bill which he knew to be fraudulent, he would be guilty of 
malfeasance in office. 

To convict one of malfeasance the jury must be satisfied beyond 
a reasonable doubt of the guilt of the accused ; to convict of 
misfeasance, by a preponderance of evidence. 

Decided April 21, 1886. 

Charge to the jury. 

W. M. Bateman for complainants. 

Theodore Horstman and H. A. Morrill^ contra. 

GOEBEL, J. 

Gentlemen: — Charles L. Colburn, et al, filed their 
complaint in this court^ alleging that they are electors 
of this county, and that one Frank Neufarth vsras, at the 
April election, 1885, held in the city of Cincinnati, 
duly electedaDirectoroftheBoard of the City Infirmary; 
that said Neufarth, on the 15th of April, 1885, entered 
upon his duty as such director, and is now, and has 
ever since been, acting as such; that said Neufarth 
has assumed and is bound to perform the duties of 
said office, with his co-directors, in the management 
of the infirmary of the city, and is in control of its 
expenses, with authority, as provided by law and the 
ordinances of said city, to manage its affairs, to take 
care of its inmates, erect, enlarge and repair its build- 
ings, and additions thereto, and provide for the fur- 
nishing thereof, taking care of the grounds connected 
therewith, and with authority to grant outdoor relief 
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to the poor. And he further alleges that the said 

Neufarth has not faithfully and honestly performed 

his duties and administered the trust confided to him; 

but on the other hand, has been guilty of both mis- 
feasance and malfeasance in his office, and makes 

twelve specific charges against Neufarth, of which I 

shall speak hereafter. 

This proceeding is under Section 1732 of the 
Revised Statutes, which provides in substance that if 
complaint, under oath, be filed with the Probate Judge 
of the county in which the corporation, or a large 
part thereof, is situated, by an elector of the corpo- 
ration, signed and approved by four other electors 
thereof, charging that any member of any board, or 
officer of the corporation, has been guilty of mis- 
feasance or malfeasance in office, a citation shall issue 
to such party charged in the complaint; and if, upon 
such hearing, such officer shall be found guilty of 
misfeasance or malfeasance in office, either by the 
judge or the jury (if one be demanded), he shall be 
removed from office. 

It is admitted that Charles L. Colburn, the com- 
plainant, and John Poland, E. P. Sheppard, J. H, 
Beattie, and Chris. A. Adams, who approved the 
complaint, are electors of this county. It is also 
admitted that Frank Neufarth was duly elected and 
qualified as a member of the Board of Directors of 
the City Infirmary; that he entered upon the dis- 



GOEBEL'S PROBATE REPORTS. 27 

a 

Colburn r. Neafarth. 

charge of his duty as such director, and that he is 
still acting as such; that he had the manageraent, 
with his co-directors, of the infirmary of the city, and 
was in the control of its expenses, taking care of its 
inmates, the erection, enlargement and improvement 
of its buildings, of its grounds, and of its authority to 
grant outdoor relief to the poor. 

Before proceeding to dwell upon the twelve 
charges contained in the complaint, it is proper 
for me to explain the statutory grounds upon 
which a conviction may be had. It will be seen 
that the statute requires, before a conviction can be 
had, that the accused must be either guilty of 
misfeasance or malfeasance in office, and it is 
proper for me to define what is misfeasance and mal- 
feasance. 

Misfeasance may be defined to be a default in an 
officer, in not doing a lawful act in a proper manner, 
omitting to do it as it should be done ; in other words, 
it was the duty of Frank Neufarth, as a member of 
this board, to approve any lawful bills. If in the per- 
formance of that duty, he should approve a bill 
which, by the exercise of ordinary care and diligence, 
he would have discovered, as presented, not to be a 
proper bill, then he would, while in the performance 
of the lawful act, have failed to do it in a lawful man- 
ner, and b}'' approving it, he would be guilty of mis- 
feasance in office. 
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Malfeasance is the doing of an act wholly un- 
lawful and wrongful ; and let me make that a little 
more definite. It was the duty of Neufarth to 
approve any lawful bill, and if a bill was presented^to 
him, which bill he knew to be fraudulent, either in the 
amount of the work, if such bill purported to be for 
work, or in the prices charged, the approval of that 
bill was wholly wrongful and unlawful, and he would 
be guilty of malfeasance in office. 

The first charge, in substance is, that Frank 
Neufarth, as such director, has permitted a waste- 
ful and dishonest administration of the affairs 
of the infirmary by its superintendent and the 
associate members of the board of directors, in 
the purchase of materials needed by the in- 
firmary and the employment of labor at extrav- 
agant prices, in excess of their fair value and the 
usual and customary rates at which they could 
have been purchased and employed; and has au- 
thorized and permitted the purchase, for consump- 
tion in said institution, of large amounts of material 
unsuited and unnecessary to its use, such as whiskey 
and other descriptions of liquors and luxuries inap- 
propriate for such institution, and which no charity 
would require the tax-payers and the city of Cincin- 
nati to furnish for the maintenance of its poor. I 
charge you, that the superintendent of this institution 
was under the control of the board of directors ; 
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they are responsible for his acts in the management 
of the institution in so far as they approve them. If 
the superintendent, in the management of the institu- 
tion, purchased materials and employed labor at ex- 
travagant prices, and that fact was known to the 
directors, who acquiesced in it by the approval of 
such bills, and of bills presented for such material 
and labor, they are in no better position than if they 
had themselves contracted for such labor and material. 
This institution contained many old and feeble per- 
sons. It was proper, under medical advice, to 
prescribe and give to such inmates whiskey and 
stimulants of that kind ; and it was proper to expend 
a reasonable and just amount for that purpose. It 
was improper to purchase for consumption whiskey 
and liquors of other description in excess of what 
would be necessary and at a price that would be 
reasonable and just to pay for such liquors. In the 
management of an institution of this kind, being a 
charitable institution, depending for its support on the 
bounty of the tax-payers of this city, all that could be 
reasonably expected in the upholding of this institu- 
tion, was to give to these inmates shelter, proper 
clothing, wholesome food, and such other things as 
may have been reasonably necessary to maintain 
health and life. And I charge you, that before you can 
find a verdict of guilty on this charge, which would 
be malfeasance in office, you must first be satisfied. 
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by a preponderance of the evidence, that such 
materials, supplies and luxuries, were purchased un- 
necessarily and for extravagant prices ; and that there 
was an unlawful use of whiskey and other liquors in 
the institution, and that Frank Neufarth approved of 
the same. 

Secondly, That Frank Neufarth approved such 
bills, either by the signing of the vouchers, or per- 
mitted such use of said liquor, and permitted the 
employment of labor at extravagant prices. 

The first complaint further charges that Neufarth, 
either actually knowing the bills to be excessive and 
fraudulent, or wilfully failing to examine into the 
matter, joined with his associates in the directory, in 
the approval and payment of bills for the purchase 
of such materials and supplies and luxuries, and the 
employment of labor at the excessive prices. As I 
have already defined what is misfeasance and mal- 
feasance, it is sufficient for me to say, that if you 
find that Neufarth knew these bills to be excessive 
and fraudulent, and approved them, he was guilty of 
misfeasance ; or if he wilfully failed to examine into 
such bills, having reason to believe that they were 
fraudulent, he was guilty of malfeasance. And if 
you so find, you must return a verdict of guilty. 

The second charge is, that he, as a director, 
wrongfully purchased, and approved of the purchase 
of large quantities of liquors, for use at the infirmary 
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during the time that he has been a director, amount- 
ing to the very large sum of nearly $i,8oo, at 
extravagant and excessive prices, the same being 
wholly unnecessary for the use of said institution ; 
and on the other hand, calculated to injure its officers, 
servants and inmates. The charge is, to some 
extent, included in the first charge, and leaves but 
little for me to say. If you find, from the testimony, 
that he did wrongfully purchase or approve of the 
purchase of unnecessary quantities of liquor, at prices 
far above the market price, or that the excessive use 
of it demoralized the officers, servants and inmates 
of the institution, he is guilty of misfeasance in office. 
But I charge you, before you can return a verdict of 
guilty on this charge, you must be satisfied, by a 
preponderance of the evidence, that such purchases 
were unnecessarj' ; that the excessive use of it did 
demoralize the officers, servants and inmates, or 
either of them ; otherwise your verdict must be 
•^ not guilty.'' 

The third charge alleges, that said Neufarth has 
acquired and held an interest in contracts of purchases 
and employment by said board executed in behalf of 
the city, for the purchase of materials and perform- 
ance of labor, for the use of said infirmary, during 
his term of office, in violation of the statute, and in 
fraud of the rights and interests of the city, the de- 
tails and conditions of which the complainant can 
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not more particularly state and allege. There was 
no evidence offered to sustain this charge, and I 
instruct you to return a verdict of "not guilty'' on 
this charge. 

The fourth charge alleges that the Board of 
Infirmary Directors, on or about the first day of July, 
1885, entered into a contract with one John Haders, 
an overseer of the poor, in the service of said infirm- 
ary board, and an officer of the city of Cincinnati, 
then in the service of the city, for papering the office 
of the said infirmary board in the city of Cincinnati, 
in violation of the statutes of the state of Ohio, and 
in violation of the duties of said infirmary board, 
which contract was approved by the said N^eufarth. 
The complainant says, that afterwards, for the purpose 
of concealing from the records of said board said 
violation of law, a bill for said work was then 
made out in the name of one George Haders, ap- 
proved by defendant Neufarth, and upon the warrant 
of said directors paid out of the treasury of the 
city. That said bill was grossly excessive in amount, 
fraudulent, and intended to cover money to be taken 
from the treasury of the city for the use and ben- 
efit of said board of directors, of the fraudulent 
character of which the said Neufarth had knowledge. 
I charge you, that it was unlawful for the board of 
directors to enter into a contract with John Haders, 
if John Haders was an officer of the board or city. 



GOEBEL'S PROBATE REPORTS. 33 

Colburn v. Neufarth. 

If you find from the testimony, that John Haders was 
an overseer of the poor, such contract made with 
him would come under the provisions of the statute. 
But, before you can find the defendant, Frank Xeu- 
farth guilty, you must be satisfied beyond a reason- 
able doubt that Frank Neufarth had knowledge of 
such contract. If, on the other hand, you should find 
he had no knowledge of such contract, your next 
inquiry will be, was the bill rendered to the board for 
such ser\'ices a reasonable one.? If you are satisfied 
that it was, then you must return a verdict of ^' not 
guilt)'." If you should find, however, that the bill 
rendered was grossly excessive in its amount, and 
therefore fraudulent, of which Frank Neufarth had 
full knowledge, then he is guilty of malfeasance, and 
you must so find. Before you can convict him of 
malfeasance, as charged in this charge, )'ou must be 
satisfied, beyond a reasonable doubt, that Frank Neu- 
farth had knowledge of the fraudulent character of 
the contract, or of the bill, and that he approved of 
the same. 

Fifth charge — ^'Complainant says, that during 
the winter of 1884 and 1885, and in the spring and 
summer of the year 1885, Michael Hauck, the owner 
of a small tinning establishment in the city of Cin- 
cinnati, was employed by said board of directors to 
do some repairing, as it is claimed, upon the roof of 
the infirmary building at Hartwell ; and that during 
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that time, he rendered divers and sundry bills pro- 
fessedly for the labor and materials furnished in 
making said repairs, amounting in the aggregate to the 
sum of $6,007.05. That said bills were submitted to 
and approved by all of said directors, including said 
Neufarth, and warrants issued for the same, begin- 
ning on the fifth day of May, 1885, and ending on 
the 3Tst day of July, 1885; but complainant says, 
that said bills were false and fraudulent, being for an 
amount eight or ten times as large as that to which 
the said Hauck was reasonably entitled for said work 
and material, and were made, and intended, and 
were approved, for the purpose of covering large 
sums of money to be drawn from the treasury of the 
city of Cincinnati, in fraud of the city and its tax- 
payers, for which no equivalent in labor and material 
had been rendered. That said Neufarth, either 
actually knowing the same to be excessive and 
fraudulent, or having full knowledge of the circum- 
stances and consideration of such bills, and wilfully 
failing to examine into the matter, joined in approv- 
ing and ordering said bills paid.'' You must first 
find, and I so charge you, that Hauck presented bills 
between the fifth day of May, 1885, and July 31, 
1885. If you so find, did he do such work for which 
bills were rendered? If he did, was the amount 
charged reasonable or otherwise? If you find Hauck 
presented bills during this period of time, for work 
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never done, or the price of work done was far in 
excess of its actual value, then such bills for work 
never done were fraudulent, and bills for work done 
at excessive prices to the extent of such excess were 
fraudulent. 

Your next inquiry will then be, did Frank Neu- 
farth have knowledge of such fraud? If you find 
from the evidence that he Jiad knowledge of the 
fraudulent character of such bills, or if he had not 
such knowledge, but failed to examine into such 
bills, having reason to believe them to be fraudulent, 
he is guilty of malfeasance in office, and in determin- 
ing the question of his guilt on this charge you should 
consider all the facts and circumstances connected 
with the transaction, and if these in your opinion, 
clearly point to fraud on the part of Neufarth, and 
there is no reasonable doubt of his guilt in your 
mind, then you must find him guilty on this charge. 

Sixth charge — " Complainant says, that James 
M. Cronin, a resident of the town of Newport, in the 
state of Kentucky, was during the years of 1884 and 
1885, employed by the board of directors of said in- 
firmary to erect some fences, and to do some job- 
bing and carpentering, in and about the grounds of 
said infirmary building; and that, in pursuance of 
said contract, he performed said work, the fair value 
of which did not exceed $3,300. But complainant 
says, that instead of rendering bills for such fair and 
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reasonable value of said work, he, under the direc- 
tion of the said board of directors, with the intent to 
cheat and defraud the city of Cincinnati, rendered 
bills, from time to time, in a large measure fictitious 
and grossly excessive, for an amount in the aggregate 
of about $17,250 ; which said bills were presented to 
and approved by said board of directors, and war- 
rants issued for the payment thereof. That a large 
portion of said bills were approved by the said Neu- 
farth, with knowledge of the grossly excessive and 
fraudulent character thereof." Now, if you find from 
the evidence this to be true, that he had knowledge of 
such fraud, then he is guilty of malfeasance ; and I can 
only repeat what I have said in the previous charge, 
that you may consider any collateral facts, in which 
he bore a part, for the purpose of establishing such 
guilty knowledge. But you must be satisfied before 
you can return a verdict of guilty on the charge of 
malfeasance contained in this count, beyond a rea- 
sonable doubt, that Frank Neufarth had knowledge 
of such fraud, or not having such knowledge, wil- 
fully failed to examine into the "matter, having reason 
to believe that such bills were fraudulent. 

Seventh charge — " Complainant further says, 
that during the year 1884, said board of directors 
purchased of S. Schott & Co., a large amount of 
Brussels carpeting, to be delivered and put down, for 
which the said Schott & Co., rendered a bill, dated 
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August 29, 1885, for the sum of $669.20, which 
said bill was approved by all said directors, including 
Neufarth, and a warrant issued therefor. But com- 
plainant says that said bill was excessive and fraudu- 
lent ; that a portion of said carpeting was never de- 
livered to the said infirmary ; but, if delivered at all, 
it was delivered elswhere, to the houses or homes of 
the directors or other persons, as complainant believes, 
for their private use, under the direction of one or 
more of the directors of said infirmary. That the 
prices for said work and material were extravagant 
and excessive ; that the original bill for * said carpet- 
ing, according to the prices charged by said Schott 
& Co., amounted to $451.65. But that the same 
was ordered to be changed by said directors, so as to 
include a large additional sum, being the difference 
between said true bill and the amount of the bill as 
rendered, designed for the use of the said directors. 
That of the fraudulent character of the bill aforesaid, 
the said Neufarth had knowledge." 

It will be seen from the evidence that this bill was 
contracted for prior to the time that Frank Neufarth 
came into office. With the contracting of this bill, he did 
not, or could not have had anything to do. The bill was, 
however, presented to the board after he came into 
office, for the sum of $669.20, which is not disputed. 

Before you can return a verdict of guilty on this 
charge, you must be satisfied that the bill was exces- 
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sive, and that the same was approved by Frank 
Neufarth, knowing such bill to be excessive. To the 
extent of such excess above a fair and reasonable 
amount it was fraudulent. Before you can re- 
turn a verdict of guilty, you must be satisfied, 
beyond a reasonable doubt, that Frank Neufarth had 
knowledge of such fraud, or not having knowledge, 
wilfully failed to inform himself, having reason to 
believe that the bill was excessive. 

Eighth charge — " Complainant says, that at the 
time said Neufarth entered upon the office of director 
of said city infirmary, he was in partnership with one 
McDonald in the business of plumbing and gas- 
fitting, at No. 107 East Pearl street, in the city of 
Cincinnati, and that said partnership is still in 
existence and carrying on business at the same place. 
But the complainants say, that the said Neufarth and 
his co-directors have entered into contracts with the 
said partner of Neufarth, for furnishing work and 
material in plumbing and gas-fitting at the infirmarj- 
from time to time since said Neufarth has been in 
office as director ; but that in order to conceal the 
interest of the said Neufarth in said contracts, he 
fraudulently caused bill-heads to be struck off in 
the name of Joseph E. McDonald, his partner, and 
bills for the work and material furnished upon said 
bill-heads, under such contracts, were rendered to the 
board of directors to the amount of $201.66; which 
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amount complainant alleges to be an unreasonable 
and excessive charge for the work and material 
actually furnished ; in all of which proceedings by 
the board of directors the said Neufarth participated, 
and of which he had knowledge, in violation of the 
laws of Ohio/' 

I charge you that Frank Neufarth, as a director 
of the infirmary board, is an officer of Cincinnati. As 
such officer, it was unlawful to enter into any contract 
with any person, if by such contract he participated 
in the profits thereof. As a member of such board, he 
was not disqualified from being a partner, or having 
any interest in any business or contract, not connected 
with the board of which he was a member. He had a 
right to carry on any lawful business with any person 
that he saw fit. Before you can return a verdict of 
guilty on this charge, you must be satisfied beyond a 
reasonable doubt that at the time that Joseph E. Mc- 
Donald entered into a contract with said board, Frank 
Neufarth was a partner of Joseph E. McDonald and 
that he had an interest in such contract. If you so find, 
then he was guilty of malfeasance in office, and you 
must return a verdict of guilty after having satisfied 
yourselves beyond a reasonable doubt of his guilt. 
If, upon the other hand, you should find that Frank 
Neufarth, at that time, was not a partner of Joseph 
E. McDonald, or if a partner, did not participate or 
have any interest in this contract, your verdict must 
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be "not guilty" on this charge. Your inquiry will 
stop there, for however excessive the bill may have 
been, not having been approved, although presented, 
no harm was done to the city. 

Ninth charge — "Complainant further says, that 
during the -years 1884 and 1885, one John Heffling, 
the keeper of a saloon on the turnpike near the in- 
firmary, furnished, with the approval of the board of 
directors, to the infirmary, for the use of its servants 
and inmates, quantities of whiskey, wine, beer and 
cigars, in boxes, bottles and demijohns, and on the 
29th of April, 1885, the bills therefor were presented 
to the board of directors, of which the said Neufarth 
was one, and were by them approved and ordered to 
be paid, and on that day a warrant therefor was 
issued, signed by the said Brockman, Herrmann and 
Neufarth, for the amount thereof, being $157.40; 
which warrant is described in the account as being 
on account of provisions, medicines and farm. But 
complainant says that said articles were unnecessary 
for the use of said infirmary, and that the defendant 
well knew that their purchase was not authorized by 
law, and that it was a misapplication of the funds of 
the infirmary for hurtful and unlawful purposes to 
pay for them." It is admitted that John Heffling pre- 
sented this bill and that it was described in the 
account, or voucher, as being on account of provi- 
sions, medicines and farm ; when, in fact, it was, in 
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part, for whiskey, beer and cigars. I charge you 
that it was improper to purchase such articles when 
the same were unnecessary for the use of the in- 
mates of the infirmary ; and if Frank Neufarth, as 
such director, had knowledge of their improper 
purchase and use, and approved the bill, then he was 
guilty of misfeasance in office ; and )^ou must return 
a verdict of " guilty." On this charge it is not neces- 
sary that you must be satisfied beyond a reasonable 
doubt, but by a fair preponderance of the evidence, 
that Frank Neufarth had knowledge of the im- 
proper purchase and use of these articles. If the 
voucher was a proper one, then it made no differ- 
ence under what head the clerk designated the arti- 
cles for which the voucher was issued. But if it was 
an improper voucher, then the fact that he desig- 
nated the articles as he did, may be a circumstance, 
and may be considered by you in determining his 
guilt. 

Tenth charge — No evidence having been offered 
on this charge, I instruct you to return a verdict of 

" not guilty." 

Eleventh charge — "Complainant further says that 

defendant has been grossly and wilfully negligent 

and derelict in the performance of his duties, as to 

the examination of accounts and doing what his 

office and the law required that he should do in 

aiding and assisting in the economical and proper 
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administration of the affairs of said infirmary, and 
in protecting the city of Cincinnati from misappropri- 
ation of the funds provided for its support. That he 
has permitted the purchase of groceries and provisions 
for the infirmary for prices largely in excess of their 
market value and of the vs^holesale rates at which 
they could have been purchased ; that some of them 
were made for the use of the officers and servants 
of the institution, and for the unlawful entertainment 
of personal guests. That Frank Neufarth well knew 
these facts, and that he made no objection or effort 
to protect the interests of the city.*' 

I charge you that a public office is a trust, 
and the law imposes upon a person who assumes 
a public office, that in the management and 
in the discharge of his duties he must exercise 
care and prudence, not necessarily of the highest 
degree, such as a very vigilant and extremely 
careful person would exercise; but such care 
as good faith, exact justice and public policy 
may require ; and the public has the right to expect 
of such officer, that he will exercise ordinary care 
and prudence in the trust committed to him. An 
officer cannot sit by and permit a fraud to be perpe- 
trated without objection, knowing it to be a fraud, or 
wilfully fail to inform himself, if he had reason to 
believe from the circumstances surrounding him at 
the time that a fraud was being committed. He is 
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bound by the acts of his associates only so far as 
his acts aided and assisted, or as by his con- 
duct he acquiesced in the fraud. His objection 
need not be in any particular form ; but he must in 
some way make manifest his objection, so that there 
can be no doubt of his disapproval. It is not neces- 
sary where fraud is alleged, to prove a participation in 
the spoils of such fraud by the party charged with 
the fraud in a proceeding of this kind ; but such 
fraud, when proven against an officer, would be mal- 
feasance ; nor would it make an)^ difference that after 
a fraudulent bill was presented and approved and a 
voucher issued therefor, it was not paid In such 
case everything was done by the party in the fur- 
therance of the fraud that he could do, and the fail- 
ure to get the money or any part thereof, was no 
fault of his, if such officer is charged with the duty 
of approving bills and issuing vouchers. 

It was the duty of Frank Neufarth to assist and 
aid in the economical and proper administration of 
his trust ; in the discharge of that duty he was bound 
to purchase the necessary provisions at the wholesale 
rate in the market. It was unlawful to misappl}'' the 
funds of this institution for any other purpose than 
the one for which it was intended. The entertain- 
ment of guests at the cost and expense of the insti- 
tution was illegal and unlawful, and a misappropria- 
tion of its funds. 
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I charge you that if you Ifind from the evidence 
that Frank Neufarth wilfully neglected to do his duty, 
omitting to do it as it should have been done, by 
purchasing goods far in excess of their market value, 
or purchasing articles unnecessary for the use of such 
institution, or not objecting to the purchase ot such 
articles b)' the other directors, or permitting such un- 
lawful entertainments, knowing the facts and making 
no effort to prevent them, or wilfully refusing to in- 
form himself, he is guilty of misfeasance in office, and 
you must so find. 

In determining the question as to whether he "wil- 
fully" omitted to do his duty, you may consider any 
circumstance or fact connected with any transaction 
involved in this charge, which would satisfy your 
mind that he had knowledge of their character. 

The twelfth and last .charge in substance is that 
Frank Neufarth, as a director, contracted for supplies 
and work after the funds had been exhausted, and 
when there was no money in the treasury to the 
credit of the infirmary board, and approved bills and 
issued warrants therefor contrary to law. 

Some years ago the legislature passed two acts 
which are commonly known as the Worthington and 
Burns laws, which provided in substance that a war- 
rant issued for money by an officer having the control 
of such money, unless there was money set apart 
to meet such expenditure, was void, and the penalty 
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for violating the law by an officer is that he shall be 
disquaHfied from holding any office of trust or profit 
in the city ; and if the person be in office, he shall be 
dismissed. 

I charge you that it was unlawful to issue any 
warrants for any purpose by this board, unless there 
was at the time money in the treasury to cover such 
expenditure. But if you find from the evidence that 
in order to maintain this institution in providing for 
the inmates food, clothing, shelter and other things 
necessary to maintain health and life, warrants were 
issued to cover such expenditures, while it was a 
violation of the law, you cannot convict Frank Neu- 
farth for his participation in the issuing of such 
vouchers or in the purchase of such articles. The 
law will not permit an officer to suffer for a violation 
of a statute, when under certain circumstances it 
became necessary to violate it in the discharge of his 
duties. The necessity of the case and good faith 
must be apparent. 

If, upon the other hand, you should find from the 
evidence, that a necessity did not exist, or that 
contracts were made not necessary under the 
circumstances to which I have referred, and Frank 
Neufarth signed such warrants and approved such 
contracts, knowing at the time that there was no 
money in the treasur)^, or if he did not know it, 
failed to inform himself when he bnd reason to believe 
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that the fact existed, he is guilty of malfeasance in 
office and you must so find. But before you can 
return a verdict of malfeasance on this charge, you 
must be satisfied beyond a reasonable doubt from 
the evidence, of his guilt. 

I have charged you specifically upon the twelve 
charges, and I desire to instruct you upon the subject 
of proof. 

In criminal cases, and in such civil cases where 
the fraud alleged involves a crime, the presumption 
of innocence exists in favor of the accused, and the 
jury must be satisfied in such cases beyond a reason- 
able doubt from the evidence, of his guilt, and so I 
charge you that before you can return a verdict of 
guilty on any of the charges where such charge 
involves fraud or want of good faith, or known or 
continual violation of law^ which I have heretofore 
defined to be malfeasance, you must be satisfied 
beyond a reasonable doubt, from the evidence, of his 
guilt. The law is too humane to demand a conviction 
while a rational doubt remains in the mind of the 
jury ; but when, after a fair and full consideration of 
the evidence, it has produced a conviction and satis- 
fied your mind to a reasonable certainty of his guilt, 
you must say so. If you are not fully satisfied, but 
find only that there are probabilities of guilt, your only 
safe course is to acquit. 

But this rule does not apply to any of the charges 
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where fraud or want of good faith, or a known or 
intentional violation of law is not involved. In such 
charges alleging only acts of misfeasance in office as 
before defined, the rule is that you must be satisfied 
by a preponderance of evidence. 

Finally, let me say that you have listened to the 
testimony of the witnesses and the arguments of 
counsel during the many days of this trial with a 
patience that I commend in the highest degree. You 
have heard the instructions of the court, and when 
you retire to deliberate on your verdict, be swayed 
neither by considerations personal to the defendant 
nor by the demands of public clamor; but remember 
your oaths to try the defendant according to the law 
and the evidence , and if you will adopt that as your 
guide, you will have discharged your whole duty to 
the defendant, to society, and your own conscience. 

Note. — The jury returned a verdict of guilty, and after judgment con- 
firmtng it. the defendant was removed from office. The judgment was 
reversed in the Common Pleas on the ground that the court below erred 
in its charge as to the proof required to convict on the charge of mis- 
feasance in office. 



 

In re the Assignment of Edwarb Purcell and 
THE Assignment of John B. Purcell. 

Assignee — Maladministration — Removal — Compensation. 

On the hearing of exceptions properly taken to the account 
of an assignee of an insolvent estate, the Probate Court has 
jurisdiction to determine the effect upon title, of the deed of 
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assignment and precedent conveyances of real estate, as far 
as the same is involved in the disputed items of such 
account. 

An assignee of two insolvent estates filed in the case of 
each assignment, one and the same account, improperly 
mingling together the receipts and disbursements of the one 
estate with the receipts and disbursements of the other, and 
describing himself therein as the assignee of the two estates 
jointly, and subsequently for maladministration was removed 
from his office of assignee in the case of^cach estate. On 
hearing of exceptions properly taken to said account in the 
case of each assignment, and on behalf of each estate, Held, 
That the Probate Court may separate the joint account, and 
make a finding of the items therein that properly belong to 
the account of the assignee in the case of each estate. 

An assignee of an insolvent estate who maladministers, and 
thereby causes loss and expense to the beneficiaries of his 
trust, will not be entitled to an allowance for compensation 
in any form, whether as statutory commissions, counsel fees 
for services rendered, or extraordinary services. 

An assignee who delays, unreasonably, to file his account, 
as required by law, will be charged with interest from the 
date his account became due; and a delay of six years to 
account, after the date at which the account became due, is 
an unreasonable delay and sufficient to charge him with 
such interest. 

Decided May 13, 1886. 

At the dates of the assignments John B. Purcell 
was Archbishop of the Roman Catholic Church for 
the diocese of Cincinnati, and his brother, Edward 
Purcell, was the Vicar-General and the manager of 
the temporal and financial affairs of the diocese. 
John held title in real estate of considerable value, 
the greater portion of which was in use for religious 
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and charitable purposes by various organizations of 
the Catholic faith. Edward held a large quantity of 
notes, due-bills and accounts against various parties 
to whom he had made loans. A custom had grown 
up in the diocese of receiving from the adherents of 
the church deposits of moneys on which interest was 
paid. The moneys so received by Edward, and the 
moneys received by John in his ecclesiastical office, 
were put into a common fund out of which loans 
were made, real estate properties purchased and im- 
proved, and churches, schools and charities helped 
and sustained. This custom had resulted in financial 
embarrassment involving both Edward and John. 
Partly by written form and obligation, and otherwise 
by unequivocal acts and declarations, each had be- 
come liable for the debts of the other. An indebted- 
ness to many persons, and in an unknown aggregate 
amount, had accumulated, and creditors were press- 
ing claims which neither John nor Edward, nor both 
of them together, had the ability to meet. On the 
20th day of January, 1879, John ^^^ executed a mort- 
gage of realty to five " Diocesan Trustees '* for the 
purpose of obtaining a contemplated loan to pay this 

indebtedness. That expedient developed an insol- 
vency amounting to millions of dollars, and was found 

to be wholly inadequate and impracticable. By the 

ist of March following, affairs had reached such a 

crisis that an assignment appeared inevitable An 
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assignment by John was thought unbecoming to his 
ecclesiastical office. After consultation the plan was 
formed that John should convey his real estate to 
Edward, and that Edward should make the assign- 
ment. Accordingly, on the 4th of March, 1879, John, 
by a deed in fee-simple, conveyed certain specific 
parcels of real estate to Edward; and on the same 
day Edward, by a deed of general assignment, con- 
veyed all his property to John B. Man nix in trust for 
the benefit of creditors. On the same date the " Dio- 
cesan Trustees," who had issued no bonds and 
obtained no loans, executed a formal cancellation of 
the mortgage they held, and thereafter the trusts pro- 
vided for in that instrument were abandoned. Subse- 
quently questions arose as to the validity of^this deed 
from John to Edward; and on further consideration 
it was thought that other property, in the name of 
John than that described in said deed, might be sub- 
jected to the payment of his debts. Suits and 
attachments were pending on the 12th day of March, 
1879, when John B. Purcell, also by deed of general 
assignment, conveyed all his property to John B. 
Mannix in trust for the benefit of his creditors. In 
this court Mannix gave bond, on the 12th day of 
March, 1879, as assignee of Edward Purcell, in the 
sum of $250,000, with George Hoadlj-, John Holland, 
Charles Stewart and Michael Walsh as sureties; and 
on the 14th day of March, 1879, as assignee of John 
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B. Purcell, in the sum of $50,000, with H. H. Hoffman 
and M. Clements as sureties. The assignee caused 
an inventory and appraisement to be made of the 
assets and property that came into his hands from the 
two estates, which he filed in this court on the 23d 
day of May, 1879. In performing that duty he made 
but one inventory, designating upon the face of it by 
the initials "E. P." and "J. B. P.," the identity of cer- 
tain items which he considered unquestionable, and 
leaving to others the task and responsibility of deter- 
mining the rest. 

By docket and journal entries of the same date it 
appeared that this inventory was filed in both cases, 
and no objection of record has been made to its form. 

Although it is expressly provided by statute that 
an assignee shall file his account in the probate court 
at the expiration of eight months from the date of his 
appointment and qualification, John B. Mannix filed 
no account of his trust in either case until more than 
six years and eight months had elapsed after such 
date. 

On the 30th day of October, 1885, for the first 
time, and then to escape citation, this assignee filed a 
report. It presents but one account of the receipts 
and expenses of both estates riiingled together, with- 
out the formality of designating by initial letters or 
otherwise the estate to which any of the items be- 
long. On the loth day of December, 1885, this court. 
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on its own motion, having ordered the assignee to 
show cause why he should not be removed, he 
appeared, and in open court admitted that he had 
misappropriated the funds of his trust and offered to 
resign. The court continued all questions relating 
to the acceptance of his resignation for its further 
order, and appointed a referee to examine him with 
reference to the condition and his administration of 
the trust. On the 4th day of January, 1886, after 
that examination had been completed, the court 
accepted his resignation and appointed two trustees 
selected by the creditors in his place. 

The questions now before the court arise upon 
exceptions filed to the assignee's account. 

Samuel A. Miller and E. Potter Dustin^ for 
creditors. 

Thomas McDougall^ La'wrence Maxwell^ yr.^ 
y. A. yordan and Patrick Mallon^ for sureties. 

GoEBEL, J., and Robert S. Fulton, Referee. 

I. — A preliminary question presented by the record 
is this : Should the account of John B. Mannix, as 
assignee of Edward Purcell, be separately stated and 
distinguished from his account as assignee of Jdhn B. 
Purcell ? 

We think the two accounts should be separately 
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stated. There were two assignors, two formal assign- 
ments, and we think two estates. Edward's assign- 
ment was for the benefit of his creditors, and passed 
his personal property and choses in action, and the 
real estate conveyed to hira by John. John's assign- 
ment was for the benefit of his creditors, and passed 
real estate not included in his conveyance to Edward. 
The indebtedness of these two persons to the same 
creditors did not merge their estates before the 
assignments, and the circumstance that both made 
assignments to the same person was not sufficient 
to merge them thereafter. Different bonds were 
given in these assignments, and sureties upon the one 
are not sureties upon the other. It was the plain 
duty of the assignee, therefore, to keep these two 
estates separate and distinct, each from the other. 
Whether his sureties, who have undertaken for the 
faithful performance of his duty according to law, 
can ground an objection to this account on the non- 
performance of that duty, it is not necessary now to 
inquire. 

It has seemed to us that a separation of the 
accounts could injure no party in interest, and 
should be made as a matter of simple justice and 
orderly procedure. The difficulty of doing it is an 
objection to the labor rather than to the duty of the 

task. 

The affirmative determination of this question has 



54 GOEBEL'S PROBATE REPORTS. 

Assignment of Porcell. 

led the court into an extended and laborious inves- 
tigation. 

The resignation of the assignee, and his precedent 
violation of the trust, have made it a manifest impro- 
priety that he should be called upon to authoritatively 
separate and state these accounts. The account and 
the exceptions to it have been filed and docketed in 
each case. Both cases are before us upon all the 
questions presented by those exceptions. On such a 
hearing it is the province ot the court to add to the 
account any omitted items that properly belong to it, 
and to take from the account any items that do not 
properly belong to it. This implies the power and 
the duty to state the accounts. If the result is not as 
satisfactory as could be wished, perhaps the number, 
character and variety of the items, neglect on the 
part of the assignee to properly describe and keep 
them distinguished, loss of public records, lapse of 
time, and want of clear testimony, would make any re- 
sult of such an inquiry now necessarily unsatisfactory. 

The accounts so taken and. stated dispose of all the 
questions before us. Some of these it will be con- 
venient to discuss in the order in which they were 
considered. 

11. — I. In attempting to distinguish property of 
the two estates, the first question to arise is, " What 
was the effect of Edward's deed of assignment?'' As 
already intimated, we think it passed the real estate 
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conveyed to him by John. The validity of both deeds 
of March 4th has been directly assailed, and judi- 
cially established, in the case of Brannan v. Purcell^ 
41 O. St., 187. The result of that contest simplifies 
the inquiry in this. No other facts are now presented 
fronl which a different conclusion could be reached. 
In that case the court in effect held, not that Edward's 
assignment to Mannix was an assignment by John, 
but that because of the relations of Edward and John 
to the same creditors, the assignment by Edward had 
the same practical operation as an assignment by 
John; and hence, was in law a sufficient substitution 
for an assignment by John. Certainly, upon the face 
of the instrument Edward did not make the assign- 
ment as an agent of John, or for the benefit of the 
creditors of John. It was the very purpose of the 
two conveyances to transfer the real estate to Mannix 
by means of an assignment by Edward rather than by 
an assignment by John; and a court of last resort has 
sustained the validity of what was done. John's deed 
transferred all the estate and interest he held in the 
property to Edward, and Edward's deed transferred 
it to Mannix. Mannix received this real estate then 
by virtue of the assignment made to him by Edward, . 
and as the assignee of Edward he is to account for it. 
The realty described in John's deed to Edward 
consisted of eight parcels, which may be briefly 
described as the Eighth and Central Avenue property; 
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the Third and Plum Street property; the Mount St. 
Mary's Seminary property; the Morgan tract; the 
Considine farm; the Mt. Harrison lot; the Cathedral 
School property, and the Coleman property. Some 
of these parcels were incumbered by liens. The net 
proceeds of sales are chargeable to the assignee on 
the account of Edward's estate. 

It follows, of course, that the personalty held by 
Edward on the 4th day of March was transferred to 
Mannix in the same way. The deed includes both 
realty and personalty, and if he held the personalty by 
no better title before, the arrangement entered into 
between him and John gave him as good a title as 
that by which he acquired the realty. All the per- 
sonalty received by Mannix, except some personal 
and official effects, and several sums of money here- 
after specified, has been received by virtue of the 
assignment made to him by Edward, and as Edward's 
assignee he is to account for it. This general line 
of separation between the two estates is subject to 
several qualifications. 

2. John's deed of assignment to Mannix conveyed 

the residue of his estate. In terms it includes all the 

• 

property of which " he was seized at law or in 
equity, including every species of estate, real or per- 
sonal, which may by any proceeding at law or in 
equity be subjected to the payment of his debts." 
With the exception already stated, there was no per- 
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sonalty upon which it could operate. But John held 
real estate known as No's. 263 and 265 Third Street, 
and St. Joseph's Cemetery, which had not been 
included in his preceding deed to Edward. In addi- 
tion to that he held nominally, at least, a fee-simple 
title in over two hundred parcels of land in the Cath- 
olic Diocese of Cincinnati, improved and in use for 
ecclesiastical purposes. Mannix, as the assignee of 
John B. Purcell and Edward Purcell, brought suit 
against John B. Purcell as Archbishop of the diocese, 
setting out in substance these conveyances from John 
to Edward, and from Edward and John to himself, 
and the several parcels of land conveyed by them, 
alleging that by reason of a claim that John's tenure 
of the realty had only been in trust for ecclesiastical 
purposes, there was a cloud upon the title, preventing 
him from making sale. In this suit lien-holders were 
made parties, and by foreclosure proceedings the 
Eiffhth and Central Avenue and Third and Plum 
Street properties were sold to satisfy mortgages, and 
yielded a surplus. 

In the District Court, to which this action was 
taken, it was in brief held, that John's title in the 
realty was such as prima facie to subject it to the 
payment of his debts ; that if in fact he held it in 
trust, it could not be subjected to the payment of his 
debts ; that the fact of a trust could be established 
by parol evidence ; that the evidence to establish a 
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trust must be clear, certain and conclusive, not only 
as to its existence, but also as to its terms ; and that 
if the evidence leaves it in doubt whether a trust 
was intended, the legal title will prevail. In the 
application of these principles to the case before it, 
the court also held that the Cathedral property, the 
Cathedral School property, and the Mount St. Mary's 
Seminary property, with other property not involved 
in the present inquiry, were held by John in trust, and 
were not assignable for the payment of his debts ; 
but that the assignee was entitled to an account in 
the case of each for advances made by John and 
Edward on behalf of the same ; and on the other 
hand that the St. Joseph's Cemetery property was 
not held by John in trust, and did pass to his assignee 
for the benefit of creditors. 

We are governed by this decision. In logical 
effect it places in the account of Edward's estate the 
results of the foreclosure sales of the Eighth and 
Central Avenue and Third and Plum Street lots; 
eliminates from his estate the Mount St. Mary's 
Seminary; and charges to the account of John's 
estate the sale of lots in St. Joseph's Cemetery. The 
case has important bearings upon other questions 
involved in the exceptions. 

3. So far as this account is now concerned, three 
pieces of property unsold stand much upon the same 
footing. Each, perhaps, indirectly was the source of 
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some revenue, and the cause of some expense to the 
trust. 

(a.) The Cathedral property originally included 
the Cathedral residence and the lot on Eighth and 
Central Avenue already mentioned. The title was in 
John. Prior to the assignment John had obtained a 
perpetual policy of insurance on the improvements, 
which Mannix as his assignee cancelled and converted 
into money, and replaced with other insurance at a 
less outlay. Prior to the assignment John had also 
paid considerable sums of money in the way of taxes 
on the property, which Mannix as his assignee sub- 
sequently recovered back in a suit against the county 
commissioners. Subsequently to the assignment Man- 
nix received a sum of money on account of taxes 
paid on the property, from a priest in authority at 
the Cathedral ; and has paid out several sums of 
mone}^ in the way of taxes on the property. So much 
of the property as remains unsold was held in trust, 
and the rest passed to Edward. But the taxes paid 
were partly on account of a portion of what was held 
in trust and partly on account of what was conveyed 
to Edward. There has been no apportionment of 
these taxes, and there are no data before this court 
from which an apportionment could be made. Claim 
has been asserted by the assignee against the ecclesi- 
astical successor of John for repayment of the same 
in a proportionate amount, and while the validity of 
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the claim is admitted, the amount has not been 
adjusted, and as to that it is still pending. 

(J>) We have seen that Mount St. Mary's Semi- 
nary was held by John in trust. It was an educa- 
tional institution, but has been closed as such since 
the assignment Mannix has received some small 
sums of money paid to him on account of tuition given 
in the institution, before the assignment, of course. 
Besides the building, it was provided with furniture, 
paintings, and a valuable library. While the proceed- 
ings for the subjection of the property to the payment 
of debts were pending, expenses were incurred in the 
care and preservation of the property, which with 
some hesitation are allowed. 

(c) The Coleman property was the subject of liti- 
gation. Coleman had conveyed it to John, reserving 
a life-estate in himself. John had executed back a 
declaration of trust, not of record, obligating himself 
to hold the property for certain charitable uses. After 
Coleman's death his heirs brought suit against 
Mannix to set aside the conveyance. In the litiga- 
tion that ensued the validity of the conveyance was 
sustained and the trust established. Proceedings in 
error were pending when a compromise was effected, 
and Mannix realized a small sum of money. He also 
paid out a small amount for insurance. 

We think Mannix received and paid these sums 
of money as the representative of John, in whom the 
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legal title to those properties was vested. Prima 
facicj each parcel was assignable for his debts, and 
until judicially decided otherwise, there was at least 

a doubt in the assignee's favor. If, by reason of that 
doubt, he realized moneys, he should certainly 
account for them, and account in the capacity in 
which they naturally came into his hands. And so 
as to expenses. In case of doubt an assignee should 
be allowed a reasonable discretion, and while it may 
be questioned whether some of these payments are 
fairly chargeable to the trust, we can not say that 
there was an abuse of such discretion in making them. 

4. For reasons somewhat similar, we have charged 
to the account of John's estate the revenues received 
by Mannix from ecclesiastical sources. 

From the " Diocesan Trustees " he received a safe, 
some office furniture, and a small sum of money. We 
have no data to determine whence this money was 
derived. The trustees were appointed by John, and 
paid the money, it would seem, as his representatives. 

From the successor of John, in his ecclesiastical 
office, and from the secretary of his successor, several 
sums of money were received by Mannix, with the 
statement that the parties from whom the money 
came did not wish to be known. On what account, 
and on whose account these moneys were paid, we 
are left entirely to conjecture. In the absence of any 
testimony, we think it not an unnatural presumption 
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that the account should be indicated in the incum- 
bent of the office through whom the moneys came. 

5. Mannix received considerable sums of money 
in suits, the records of which describe the capacity 
in which he appeared, and determine the account to 
which his receipts in those cases belong. For in- 
stance, in the case of Boyle v. Boyle^ et aL^ No. 
35,902, Superior Court of Cincinnati, he recovered 
expressly as the assignee of John B. Purcell only, 
and the amounts he received in that case are accord- 
ingly charged to the account of John's estate. In 
other suits he recovered expressly as the assignee of 
Edward Purcell only, and his receipts in those cases 
are accordingly charged to the account of Edward's 
estate. In such instances we see no reason for go- 
ing behind the record. 

But in the case of Alannix v. Boyle^ et aL^ No. 
61,692, Hamilton Common Pleas, the record has not 
been accessible. It appears, however, from the testi- 
mon)', that the suit was brought to set aside a con- 
veyance. Prior to either assignment, John B. Pur- 
cell had made the conveyance to Boyle, taking a 
mortgage on the tract conveyed for the purchase 
money. John was indebted to Manning, and Edward 
was indebted to Westerman ; the amount of the two 
claims being about equal to John's claim against 
Boyle for this purchase money. Prior to March, 
1879, Boyle had transactions with Manning and 
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Westerman, under which the property was claimed 
by way of offset to John's lien for the purchase 
money. A compromise was effected, in which 
Mannix received sums of money from Bo3'Ie and 
Manning, and real estate from Westerman, As the 
original indebtedness from both Boyle and Manning 
was to John, we think the moneys received from 
them chargeable to the account of John's estate. 

The case of Grueter v. Mannix ^ et al.j No. 69,988, 
Hamilton Common Pleas, relates to a portion of the 
"Considine Farm," and is more complicated. It 
appears that Grueter was the assignee of a lease 
executed in 1874 by John. The lease contained a 
privilege of purchase and a covenant of John to con- 
vey by warranty deed to purchasers in sub-divided 
parcels. A sub-division and sales of lots were made, 
the purchasers relying upon the covenant. After the 
assignments a controversy arose as to whether pay- 
ments of money to Edward had been made on 
account of rents reserved in the lease, Mannix refus- 
ing to convey until his claim for back rents was 
paid. In the meantime a claim was asserted against 
an undivided fractional part (three-tenths) of the 
original title of John, in what is known as the Barr 
suit, which is still pending. 

An entry was made under which Mannix received 
sums of money from several parties to tTie action, 
and was directed to hold a sufficient portion of the 
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same to protect the lot holders against claims in the 
Barr suit. And, that no element of complication 
might be wanting, John included his interest in the 
"Considine Farm" in his conveyance to Edward. 
The court in its action did not prescribe the amount 
to be so held, or distinguish between the two estates 
Mannix represented. What Mannix is to hold, we 
think he should hold as the representative of John, 
whose title was involved. The remainder belongs to 
Edward's estate. We are left to fix upon some arbi- 
trary rule of division, and have divided the amounts 
equally between the two estates. 

6. Some rents have been received. Such as have 
accrued since the assignments, of course, follow title. 
The Block & PoUak rents were for the Third and 
Plum Street property, and go to Edward's estate. The 
McLaughlin and Connor rents were for Nos. 263 and 
265 Third Street, and go to John's estate. 

The ground rents received from George F. Meyers 
were on both accounts. He held a lease on part of 
the " Considine farm," under which rents were due 
at the time of the assignment and subsequently 
accrued. Mannix made no distinction in the amount 
in his inventory, his report, or his testimony. To 
arrive at some data the court sua sponte examined 
Mr. Meyers, and obtained from him the figures from 
which a division of that item has been made. 

Concerning the further receipts, the division of the 
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account may be made without remark. Some are 
distinguished by the initials " E. P." and *^ J. B. P." 
in the inventory and account-books of Mannix, with 
which his account has been compared; some fall 
within principles alreadj' discussed, and the appro- 
priate place of others will be apparent. 

III. — ^There has been controversy as to whether 
Mannix should not be charged with certain items 
which do not appear in his account. It is quite clear 
that some of these items are chargeable. It was 
developed in the examination of Mannix that pay- 
ments were made to him of various amounts ($500, 
November 18, 1879, bj' E. P. Bradstreet; 50 cents, 
December 11, 1879, by Mary J. O'Neill; 32 cents, 
February 2, 1880, by Abner Longshore; $350, Octo- 
ber 9, 1880, by Ann Spanhorst; $23.54, December 
7, 1880, by Johann Thilman; $5, August 7, 1882, by 
Winifred McDonnell; $10, August 22, 1882, and $30, 
June 20, 1884, by Peter Burns; 50 cents, August 6, 
1883, by Daniel Lehan; $111.91, May 23, 1885, ^Y 
Mary E. Hadley; $20, October i, 1879, ^^^ $20, 
January i, 1880, including coupons of United States 
four per cent, bonds), all of which are omitted from 
his account. They are now charged, each in its 
appropriate account, in the accounts stated. 

The principal item in this controversy relates to 
$10,800, par value, United States four per cent, bonds. 
Such an item is included in the inventory and appraise- 
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ment filed May 23, 1879. In his account he credits 
himself with purchases of such bonds in par value a.s 
follows: April 12, 1879, $4,550; ^I^y 5^ i879,$i,25o, 
and May 17, 1879, $5,000, aggregating the same 
amount, $10,800. It would appear, therefore, that 
on the latter date he had on hand, to account for, 
$21,600 of such bonds, including bonds appraised and 
bonds purchased. But Mn Mannix testifies that the 
bonds appraised and the bonds purchased are the 
same bonds; that he received no bonds by the assign- 
ment; that he purchased these bonds from moneys 
collected while the inventory Avas in progress; and 
that, having them on hand when the inventory was 
filed, he had them included in it and appraised. 
Circumstances seem to corroborate this explanation. 
A calculation of the receipts and expenditures to May 
17, 1877, leaves in Mannix's hands a suflScient sum 
of money to have made the purchases. And consid- 
ering the long financial stress that preceded these 
assignments, the possession of Government bonds in 
any considerable amount by the assignors seems, at 
least, very improbable. We have, therefore, accepted 
the explanation. 

As such purchases necessarily required the use of 
moneys collected on account of John's estate, as well 
as Edward's, we have put an equitable proportion of 
the bonds so purchased into each account. 

It is questionable whether other items claimed on 
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behalf of the trust ought not to be charged against 
the assignee. But as an assignee should be allowed 
some latitude of discretion, and the testimony should 
clearly charge him, the}^ are denied place in the 
accounts. 

IV. — ^We come now to the other side of this 
account in which Mannix credits himself with sundry 
items of expense, investments and compensation. 
Here the questions relate more to the propriety of 
the amounts than the division of the items ; the 
separation of the two estates on one side of the 
account being followed, of course, by a correspond- 
ing separation on the other. 

I. Mr. Mannix credits his account with payments 
of clerk hire from the date of the assignment to 
September 2nd, 1882, a period of about three years 
and six months, aggregating an amount of nearly 
seventeen hundred dollars. Clerical services in the 
office of the Auditor and Recorder of Hamilton 
county are not included, and were paid for separ- 
ately. He claims to have paid nearly all this money 
to a law student in his office, continuously employed 
to write letters, investigate claims and to prepare and 
take the proofs of claims of creditors without charge 
to the latter therefor. It was no part of the assignee's 
duty to perform notarial work for the creditors. And 
if, during the first year following these assignments, 
Mr. Mannix^ and his law partner, and his clerk were 
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able to perform the clerical labors imposed upon him, 
including the preparation and proof of claims, it 
seems to us that Mr. Mannix and his law partner, 
after the first year, could have performed such labors 
as remained without the aid of a clerk. We there- 
fore credit the payments for clerical services for one 
year, following the assignment, as set out in his 
accounts. And as these services were rendered to 
both estates, and some arbitrary division must be 
adopted, we follow the obvious one and apportion 
one-half of the expense to each estate. 

2. Mr. Mannix credits his account with payments 
of office rer]t from the date of the assignment to 
November i, 1885. The period covered is six years 
and eight months, and the aggregate amount is nearly 
twelve hundred dollars. It appears that there were 
many creditors, and that for months after the assign- 
ment they crowded the office of the assignee and his 
partner to such an extent that additional office room 
was necessary. It was the duty of the assignee to 
receive proofs of claims and answer reasonable in- 
quiries. We think that under the peculiar circum- 
stances of this assignment, office rent for one year 
following the date of the assignment is not an 
unreasonable or improper charge against the trust 
But it was not the duty of the assignee to provide a 
special office for the entertainment of creditors after 
the claims were filed and before any dividend was to 
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be paid. And if he continued to retain a separate office 
for a period longer than we have named, it was obvious- 
ly more for his personal convenience than by way of 
any benefit to the trust. For reasons already given, we 
divide this expense equally between the two estates. 

3. Considerable expense in the way of attorney 
fees, notary fees, printing, costs, etc., was incurred in 
the case of Mannix v. Purcell^ already mentioned as* 
having been brought to subject property. So far, in 
the main, the suit has been unsuccessful. But no 
question is made as to the propriety of such a suit, 
or the amounts paid. The question is, "which estate 
should bear the expense of this litigation ? '' The 
title of most of the property sought to be subjected 
was in John ; but several parcels included in the 
petition were in the name of Edward. Mannix sets 
up both assignments in his petition, and brings his 
suit as the assignee of both Edward and John. The 
object of the action was to subject property to the 
payment of debts ; but the debts to be paid were 
the debts of both Edward and John, and one estate 
was to profit by the litigation as much as the other. 
In the result actually realized, John's estate receives 
the benefit ol the Cemetery lots ; while Edward's 
estate takes the surplus of the foreclosure sales. It 
seems, therefore, unjust that either estate in assign- 
ment should bear the whole burden ot this expense. 
As it was incurred for the equal benefit of both 
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estates, and in a measure involved both estates, we 
divide it equally and charge one-half to each. 

There is an apparent exception. Copies of records 
were procured from different counties embraced in 
the diocese, in which John held real estate. These 
records were the muniments of his title. It may have 
been proper to use them for other purposes than as 
evidence in this particular action. As the expense is 
so directly connected with John's estate, we have 
charged it to John's estate. And we have similarly 
charged the taxes paid in Auglaize county. 

V. — In the matter of investments, Mr. Mannix's 
account is false and fraudulent. On his examination he 
admits that it contains many entries of purchases that 
were never made. He mildly speaks of them as entries 
of "purchases that he should have made," which is only 
another way of saying that they are entries he should 
not have made of purchases that he did not in fact make. 
The purpose of these fictitious entries is apparent. 
The money represented by them had been converted 
to his own use, and the law required him to account 
for it, with six per cent, interest from the date of con- 
version. Government bonds bore a lower rate of 
interest, and there would be a clear profit to him by 
practicing this deception. He admits that he used 
many thousands of dollars of this trust property in 
private speculative transactions, of which there is not 
the slightest intimation in his report from beginning 
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to end. And after squandering the whole trust estate 
until only a little remnant of depreciated securities is 
left, he crowns the infamy by deliberately coming 
into court with a false report, over his signature and 
oath, setting out solemn reasons why it was imprac- 
ticable to make any settlement of the assignment, and 
why it was proper and necessary "that the funds in 
his hands shall be held by him, invested as shown in 
his foregoing account/' 

It is difficult to trace these transactions. Mr. 
Mannix did not confide them even to his books, and 
the only record preserved of them is in loose memo- 
randa. But while difficult, it is perhaps unnecessary, 
for the purposes of this account, to trace them. Profits 
and investments all went one road, and but little sur- 
vives the general disaster. 

I. At the date of the filing of this account, how- 
ever, he admits that he had on hand 301 shares of 
Cincinnati, New Orleans and Texas Pacific Railroad 
stock of the par value of one hundred dollars each, 
and 200 shares of Mt. Adams and Eden Park Rail- 
road stock of the par value of fifty dollars each, which 
he purchased with trust funds. In his account there 
is no entry of any purchase of such stock, or of any 
dividend received on account of it. From the memo- 
randa and testimony of Mr. Mannix, it appears that 
he purchased the former stock as follows: October 
6, 1881, 100 shares at par, $10,000, in the name of 
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Charles Stewart; same date, 150 shares at par, 
$15,000, in the name of M. Walsh; October 19, i88r, 
44 shares at $1.07^/^, $4,730, in his own name as 
assignee, and March 15, 1882, seven shares at gSj4 
cents, $689.50; and the latter stock, in one purchase, 
March 16, 1882, at 90 cents, $9,000; and that he 
received dividends on the same as follows: On the 
former stock, January 20, 1882, on 294 shares at $1.50 
per share, $441, and February 5, 1883, on 301 shares 
at $3 per share, $903; on the latter stock, July 10, 

1883, $100; October 11, 1883, $100; January 12, 

1884, $100, and April 10, 1884, $100. If there were 

other dividends the fact does not appear. He had no 

authority to purchase these shares, and they have 

depreciated in value. Since filing his account he says 

he has acquainted his sureties with the situation of 

his affairs, and delivered the shares to them by way 

of "indemnity/' It will hardly be contended that his 

sureties, " acquainjied with the situation of his affairs," 

could hold these shares by way of "indemnit}^'' We 
treat the shares as still on hand, credit his account 

with the amounts paid for them, and charge it with 
dividends received, and the depreciation in market 
value on the first day of this term. 

2. The loss in market value of these stocks be- 
came so great that Mr. Mannix resorted to the tender 
mercies of Wall Street to retrieve it. Here his 
investments melted away like snow-flakes in the 
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morning sun. When the money resources of his 
trust were exhausted, the box in the Safe Deposit 
Company was rifled of its bonds. The spell was 
upon him, and neither pride of manhood, nor profes- 
sional reputation, nor loyalty to friends who had 
honored him in this trust with their confidence, 
checked his course until all was gone. 

We have now to deal with the matter only to the 
extent of correcting his account. 

(nr.) It appears from the examination of Mr. 
Mannix that in these stock speculations he hypothe- 
cated bonds of his trust as follows : 

1882, Nov. 21, U. S. four per cents $ 600 

1883, May 13. ** *' *' '* 6,000 






Aug. 18, *' *' " " 3.500 

29. ** " *' *• 4,500 

Oct. 17, " •' *' ** 9,000 

1884, April 2, ** '* ** '* 10,000 

** 15, " *• ** *' 4,000 

** *' 23, '* ** ** *' 16,000 

a a 29, *' '* ** •* 7,000 



Dayton & Mich, fives 10,000 

" May 27, U. S. four per cents 2,500 

" '* 31, " *' •* ** 8,500 

*' June 30, " *' ** " 2,000 



$83,600 



These collaterals were sold by his brokers from 
time to time to cover losses by the depreciation of 
his stocks. On what dates and at what prices they 
were sold does not appear. These transactions were 
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wholly without any pretense of authority or justifica- 
tion, and each deposit of the trust funds was a 
conversion of them to his own use. His account, 
therefore, is to be charged with the market value of 
the deposit on the day of deposit ; and having 
charged himself in his account with interest on the 
securities after the dates of the deposits, it is proper 
that appropriate deductions be made in order that 
his account may carry interest. 

(^.) The assignee also sold bonds for which he 
does not account. His report is so framed as to 
convey the impression that on the 30th day of 
November, 1885, he had on hand in the vaults of the 
Safe Deposit Compan}^ United States four per cent, 
boiids of the par value of $132,000; when, as his 
examination discloses, he had not a dollar in bonds 
of any kind on hand, and had not had for more than 
a year. This showing was accomplished by credit- 
ing on one side of his account purchases of such 
bonds during the years 1884 and 1885 in an aggregate 
amount, par value of $40,000, not one of which he 
ever bought ; and by charging himself on the other 
side of the account with receipts of interest on 
coupons he never received, to give color to his report, 
and omitting to charge himself with the proceeds of 
bonds actually sold. His system of false entries and 
omissions of entries has involved the bond invest- 
ments in hopeless confusion. We have data, how- 
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ever, for a finding that is approximately correct and 
that can do no injustice at least to Mr. Mannix. In 
his testimony he admits purchases of United States 
four per cent, bonds in par value, aggregating f ii6,- 
400 ; that $24,400 of the same were sold as charged 
in his account ; that he hypothecated $73,500 of the 
same with his brokers ; that he sold the rest to buy 
stocks ; and that he was overwhelmed with losses in 
his stock speculations in the month of May, 1884. It 
appears, therefore, that he sold $18,500 of these 
bonds at rates and prices that do not appear. We 
charge him with the market value of the same on 
the 1st day of May, 1884. 

His account filed does not credit him with the pur- 
chase of a five- hundred-dollar United States three per 
cent, bond, sold by him January 26, 1884. We credit 
him with the purchase of the same on the 12th day 
of September, 1883, from data in evidence furnished 
by the United States Treasury Department. 

Corresponding corrections of interest entries have 
been made wherever it is clear that the entries 
charged in the ciccount filed are erroneous. 

3. There is fine irony in one item of expense that 
may be disposed of in this connection. He credits 
himself with a payment of twenty dollars for rent of 
box in the Safe Deposit Company, April 17, 1885, 
nearly a year after it had been despoiled of its valu- 
ables. His explanation is that he expected "to 
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recover back what he had lost." The ground of this 
expectation, however, is not disclosed. We think it 
was not sufficiently well founded to justify the expen- 
diture. 

VI. — In the matter of compensation Mr. Mannix 
has taken the whole affair into his own hands, and 
deals with it broadly and liberally. 

The statute provides that a commission upon the 
amount collected and accounted for may be allowed 
to an assignee before any dividend is declared; and 
that such further allowance shall be made for extra- 
ordinary services and counsel fees as shall be consid- 
ered just and reasonable by the court, but provides 
that no such further allowance shall be made unless 
a bill of items shall be filed, with an affidavit showing 
that the same were performed for, and were neces- 
sary to the assignment, and that the amount charged 
therefor is reasonable and not more than is usually 
paid for such services. 

No allowance of compensation out of the trust fund 
has been made, and the statutory bill of items and 
affidavit are not presented. But the form of the 
account brings the matter before us, and the tech- 
nical irregularity may be waived. This account con- 
tains seventy-five entries in which Mr. Mannix credits 
himself with payments to himself and his firm on 
account of commissions and counsel fees, in the 
aggregate amounting to over forty thousand dollars. 
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In his examination he says of these credits that *^ the 
amounts were entered but just prior to and during 
the preparation of the account, and the payments were 
not made as would be indicated by the vouchers." 
He offers testimony as to the propriety of the charges. 

I. The claim for commissions amounts to nine 
thousand dollars. We think the claim should be 
denied in any amount. " May be allowed *' is the 
language of the statute. This implies the exercise 
of judicial discretion. A duty to allow in a proper 
case imposes the corresponding duty to disallow in 
an improper case. Courts deal with trustees accord- 
ing to their conduct. Mr. Burrill thus states the rule: 

"Where trustees act in good faith and with due 
diligence, they receive the favor and protection of the 
court, and their acts are regarded with the most 
indulgent consideration; but where they betray their 
trust or grossly violate their duty, or where they have 
been guilty of unreasonable negligence, their acts are 
inspected with the severest scrutiny, and they are 
dealt with according to the rules of a strict, if not 
rigorous, justice." And in a note adds : " It is 
necessary, in such case, that rules somewhat of a 
stringent character should be established, to prevent 
speculation in trust funds, and to induce fidelity of 
conduct.*' Burrill on Assignments, Sec. 462. 

The practical application of the rule is thus stated 
by the same authority : 
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'* Compensation to an assignee, in any form, is 
always on the supposition and condition that he per- 
forms the duties incumbent on him under the assign- 
ment. Hence, if he is guilty of gross carelessness, or 
misconduct, or violates the trust, no compensation 
will be allowed him. And if he maladminister and 
refuse to account, both compensation and expenses 
may be refused him/' A/., Sec. 425. 

Now, if the assignee who presents this claim is not 
guilty of unreasonable negligence and misconduct in 
his office; if he has not violated his duty or betrayed 
his trust, it would be difficult to conceive a case to 
which the rule could apply. The law required him 
to file an account in eight months, and after taking 
the eight months, he neglected for more than six years 
to file any account whatever. The law required that 
his account, when filed, should fully exhibit all his 
doings and the condition of the estate; and the 
account he did file was studiously framed not to 
exhibit his doings and to conceal the actual condition 
of the estate. The law and every principle of honor 
required him to guard and preserve the trust fund as 
the apple of his eye; and he has deliberately squan- 
dered the whole of it in private speculations. 

2. The claim for counsel fees exceeds the sum of 
thirty thousand dollars. This is wholly a claim for 
compensation, and is in addition to an actual expense 
for legal services of over three thousand dollars 
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alreiady paid, charged in his account, and allowed. 
But for one element it would raise only the question 
just disposed of. These counsel fees are credited in 
part on account of the services of Mannix himself, 
and in part on account of the firm of Mannix & 
Cosgrave and Mannix & Moorman, of which he was 
a member. 

(a.) It is quite clear from the authorities that Mr. 
Mannix is not entitled to any allowance for legal 
services he has performed. In the case of Gilbert v. 
Sutliff^ 3 Ohio St., 129, an assignee who had malad- 
ministered was refused compensation on the ground 
that he had involved the beneficiaries of the trust in 
more expense than he had incurred. So here. It is 
apparent that the beneficiaries of this trust have 
incurred much more loss by the maladministration of 
the assignee than all his claims for compensation 
together. No allowance to Mr. Mannix for counsel 
fees could be "considered just and reasonable,'' in 
our view of this matter, and none is made. 

(^.) No testimony was offered to show that Mr. 
Moorman has performed any legal services on behalf 
of this trust. Services by Mannix, while a member 
of the firm, and in the name of the firm, would give 
the firm no better claim upon the trust than Mannix 
would have in in his own name and behalf. 

(c.) But it does appear that during the existence 
of the firm of Mannix & Cosgrave, Mr. Cosgrave 
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did perform services to the estate. We have had 
and considered testimony as to the value .of his 
services in that behalf. In a general way he gave 
valuable attention and services to the estates from 
the assignments down to the dissolution of the part- 
nership. He spent much of this time in the prepara- 
tion and trial ot the case of Mannix v. Purcell^ 
already mentioned. Other counsel were employed 
to conduct the trial, and the litigation has not yielded 
much profit to the trust. It is not usual to allow 
large counsel fees in an unsuccessful suit. But we 
think Mr. Cosgrave performed services which should 
be credited in this account. Considering all the 
circumstances we think the sum of five thousand 
dollars would be a just and reasonable allowance for 
the same, to be credited as of the date of December 
31, 1882, and divided equally between the two estates. 
VII. — Under rules as well established and familiar 
as any in jurisprudence, this account is to be charged 
with interest. A trustee of any kind who delays 
unreasonably to account ; who makes false and 
evasive statements of the condition of the trust estate 
in his hands ; who holds large balances of trust 
moneys without making even a partial distribution ; 
and who converts trust funds to his own use must 
account with interest; and there is every element 
requisite to this case for the application of the rule. 
In case of gross delinquency, the weight of authority 
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seems to favor a charge of compound interest with 
annual rests, though the practice is not uniform. In 
the present case only simple interest will be charged. 
As his account was not due until eight months had 
elapsed from the date of his appointment and qualifi- 
cation, we do not charge him with interest on moneys 
in his hands during that period. We balance his 
account on the first day of December, 1879, ^^^ 
monthly thereafter. These balances on either side 
of the two accounts will be charged with interest 
to the first day of this term. 

In conclusion, we find that on the first day of this 
term John B. Mannix, as assignee of John B. Purcell, 
was indebted to the estate of John B. Purcell in the 
sum of $55,827.46 on his account as assignee; and an 
order will be made that he pay the said sum of money, 
with interest from the first day of this term, to Isaac 
J. Miller and Gustav Tafel, trustees of the estate of 
John B. Purcell in assignment. 

And we further find that on the 30th day of Octo- 
ber, 1885, John B. Mannix, as assignee of Edward 
Purcell, had on hand 301 shares of stock in the Cin- 
cinnati, New Orleans and Texas Pacific Railway 
Company, of the par value of one hundred dollars 
each, and 200 shares of stock in the Mt. Adams and 
Eden Park Railway Company, of the par value of 
fifty dollars each; and an order will be made that he 
deliver the said shares of stock, with any dividends 
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since received thereon, to Isaac J, Miller and Gustav 
Tafel, trustees of the estate of Edward Purcell in 
assignment. 

And we further find that on the first day of this 
term John B. Mannix, as assignee of Edward Purcell, 
was indebted to the estate of Edward Purcell in the 
sum of $305,827.70 on his account as such assignee; 
and an order will be made that he pay said sum of 
money, with interest from the first day of this term, 
to Isaac J. Miller and Gustav Tafel, trustees of the 
estate of Edward Purcell in assignment. 

Note.— Judgment affirmed in Common Pleas Court, 

In the Matter of the Last Will and Testa- 
ment OF Robert Barr, Deceased. 

Foreign will — When copy of admitted to probate. 

To admit a copy of a will from another State to record in this 
State, the original will must have been admitted to probate 
and record in the former State. 

Decided May, 1883. 

The facts are stated in the opinion. 

Judge Timothy G^ Conner and Samuel T. Craiv- 
ford for applicants. 

Lincoln^ Stephens <& Lincoln^ Bateman & Harper^ 
y. D. Henry, C. W. Baker, Simrall & Mack and 
Cowan (£" Ferris for contestants. 

GOEBEL, J. 

This is an application to admit to record a paper 
writing purporting to be an authenticated copy of the 
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last will and testament of Robert Barr, deceased, 
alleged to have been executed and proved according 
to the laws of Pennsylvania, and admitted to probate 
and record on the 2ist day of October, 1822, by the 
Register of Wills of Westmoreland county, Penn- 
sylvania. 

The application is made under section 5937 of the 
Revised Statutes, which provides that authenticated 
copies of wills executed and proved according to 
the laws of any state or territory of the United 
States relating to any property in the State of Ohio 
may be admitted to record in the probate court of 
any county of this state, where any part of such 
property may be situated. 

To admit to record a copy of a will under this 
section, such will must have been executed and 
proved according to the laws of the state where ad- 
mitted. In this case, according to the laws of Penn- 
sylvania, such copy must be authenticated. The 
evidence of its execution and proof is to be con- 
tained in the certificate of the proper officer or offi- 
cers. Bailey v. Bailey^ 8 Ohio, 243. 

The evident intention of this- provision of law 
being that proof having been once made before a 
judicial tribunal, so long as the order of approval 
made by that tribunal remains in force, it shall not be 
necessary again to make proof; so that foreign wills 
executed in conformity with foreign laws are placed 
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on the same footing with domestic wills executed in 
this state. 

The paper presented is a copy of the will ot Robert 
Barr. It contains the testimony of Samuel Moor- 
head, one of the subscribing witnesses to the will^ 
who testifies to the signing and mental capacity of 
the testator, and that he saw Charles Baird, the other 
witness, sign his name as a witness to the will, and 
that he (Baird) is dead. 

It contains also a certificate ot E. F. Houseman, 
who certifies that he is the Register of Wills in West- 
moreland County, Pennsylvania; that the foregoing 
is a true and correct copy of the last will and testa- 
ment of Robert Barr, deceased, and of all proceed- 
ings to prove and admit the said will to record 

He further certifies that such proceedings were at 
the time in compliance with the practice in admitting 
wills to record in said county. 

But as this is simply an opinion of an individual, 
and not stating any fact that appears on the record, 
no importance is attached to it. 

The question presents itself whether the paper pre- 
sented contains the requirements of the statute to 
admit a copy of the last will of Robert Barr to record 
in this court. There is no dispute that the will relates 
to property in this county. 

To admit a copy of a will from another State to 
record in this State, the original will must have been 
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admitted to probate and record and, the court 
admitting it to record here must be satisfied of that 
fact 

Whether the court can hear other evidence than 
that presented by the record to be satisfied of that 
fact, need not be considered in this case, since no 
testimony was offered, and counsel rely on the record 
as presented. 

Neither the record presented nor the certificate of 
the Register shows that the will in question was 
admitted to probate. 

But it is strongly urged by counsel for the will that 
although the certificate of the officer does not contain 
the evidence of the due execution and proof of the 
will, yet the will being recorded in the will record of 
Westmoreland County, a presumption arises in its 
favor, namely, of its having been admitted to probate 
and record after due proof. 

It is a well settled principle of law that a court, in 
the exercise of its jurisdiction, is entitled to the pre- 
sumption that what it has done was rightly done, and 
on just ground. 

But no such presumption can arise where the record 
fails to show any act of the court or the exercise of 
its jurisdiction. If the record. had disclosed the fact 
that the court admitted the will to probate, and 
nothing more, it having jurisdiction, and having exer- 
cised it, a presumption would arise that the court 
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heard the proof and was satisfied of the due execu- 
tion of the will. 

The act of approval and ordering to probate and 
record a will by the court is a judicial act, and is 
necessary to give such will full effect. 

The recording is a mere ministerial act. 

A will appearing on the will records would not of 
itself be proof of its admission to probate. It must 
. be apparent that the court admitted it to probate and 
record. If a ministerial act, to give it force and 
effect, depends upon a judicial act, an omission of the 
latter invalidates the former. Nor is there a distinc- 
tion where both duties are united in one office. 

The record added no validity to the will, and raised 
no presumption in favor of its admission to probate, 
in the absence of proof to that effect. Such presump- 
tion would be a presumption of a fact, namely, that 
it was admitted to probate. 

A presumption may be based on a fact, but no 
presumption can be based on a presumption. 

Other questions were raised, but the conclusion to 
which I have come makes it unnecessary for me* to 
consider them. 

The evidence failing to show that the will of Robert 
Barr was admitted to probate, I shall therefore refuse 
to admit it to record. 

Note. — The judgment in this case was affirmed by the Hamilton Count v 
Common Pleas Court and by the Circuit Court of the First Circuit. (See 
Barr v. Closierman^ 2 C. C. R. 387.) 
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The Cincinnati and Springfield R. R. Co^ v. 
The Spring Grove Avenue Company et al. 

Railroad — Right of way across turnpike — Appropriation. 

Under the amendment of the act of 1852 (§ 3281 Rev. Stat.) 
providing that railroads may condemn lands for the purposes 
of side-tracks, depots, etc., as the necessities of its business 
may require, a railroad may appropriate a right of way 
across a turnpike for its side-tracks. 

Decided JunCy 1886. 

The plaintiff alleges that it is a corporation orga- 
nized and doing business under the laws of Ohio, and 
owning a railroad running from the city of Cincinnati 
to the city of Springfield ; that the defendant, The 
Spring Grove Avenue Company, is a corporation 
owning and controlling Spring Grove Avenue ; that 
that part of the property described in the petition 
adjoins and abuts on said Avenue : that by reason of 
the increase of business at and near this point, it has 
not sufficient facilities to do said business, and that it 
has not the right of way and grounds to build the 
necessary additional side tracks and connection, and 
it is necessary to appropriate said lands and the right 
of way to cross Spring Grove Avenue. 

A motion was filed by the Spring Grove Avenue 
Company to dismiss the proceedings as to it for the 
following reasons : (i) Because it does not appear 
by the petition that said company has power to make 



88 GOEBEL'S PROBATE REPORTS. 

The Cincinnati & Springfield R R. Co. r. The Spring Grove Ave Co. 

the appropriation sought. (2) Because said peti- 
tion does not show a necessity for said appropria- 
tion. 

C B. Matthews for Railroad Company. 

E. A. Ferguson and Campbell <t Belt man for 
Avenue Company. 

GOEBEL, J. 

As to the first objection made, Has this company 
the power to condemn the right of way to cross 
Spring Grove Avenue for the purpose in the petition 
stated } 

It was a doubtful question until after the ruling 
made by the Supreme Court in the case of T. & W. 
R. R. V. Danielsy 16 O. S. 390, whether a railroad 
company had power, after the location of the road, to 
make alterations and additions to the road other than 
by a change of the location or the grade, such as 
making new side-tracks or the like, but that doubt 
no longer exists. 

The amendment of the act of 1852, which provided 
for a change of the location or grade of roads, and to 
add to it side-tracks, depots, etc., and condemn anew 
lands for that purpose as the necessities of business 
require, has been incorporated in substance in 
the Revised Statutes (§3281), and received a con- 
struction in the case referred to. In that case it was 
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held that the power to appropriate property was not 
exhausted after the location of the road, and that a 
railroad company had power to condemn land for 
new side-tracks when they became necessary in the 
proper management of the road. 

Is this power limited to private property, or does it 
confer power to appropriate a right of way across a 
turnpike ? The ruling made in 71 d' W. R. R. 
V. Daniels, supra^ as to the appropriation of private 
property by a railroad company, is equally applicable 
to the appropriation of public property. There is no 
difference, except as to the nature of the property and 
its uses. The defendant is a corporation holding a 
franchise of a turnpike for the use of the public. It 
is subject to legislation, and the use may be limited 
by public exigency. 

But where such franchise is held for an important 
public use, an appropriation can not be made when 
such taking would defeat the former use and in 
effect overrule the corporate franchise. But that is 
not this case. Here it is sought to cross the turnpike 
to have access to other property. It does not appear 
that the two uses are inconsistent, or that the rail- 
road company will defeat or materially interfere with 
the turnpike company. 

The question of its interference becomes one of 
compensation. 

As to the second objection, I think the petition on 
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its face shows a necessity for the appropriation asked. 

Whether the allegations made in connection there- 
with are true are matters of proof. 

The motion to dismiss will be overruled. 

Note. — The judgment in this case was affirmed hy the Common Pleas 
and Circuit Court. 



In Re Assignment of A. L. Hobelman. 

Assignment — Claim for labor superior to lien of chattel mnrtrjage. 

A claim due for labor performed three months prior to an 
assignment is superior to the lien of a previously executed 
chattel mortgage. 

The clause in § 3206a Rev. Stat, providing that such claims 
have preference over all others, applies to liens on a trust 
fund, whether such fund is realized from the sale of real or 
personal property. 

Decided December 8, 1886. 

The case was submitted on an agreed statement 
of facts ; from which it appears that on January 26th, 
1886, A. L. Hobelman assigned his property to John 
K. Love, for the benefit of his creditors, without 
preferences. Among other debts Hobelman owed 
George Fagan and Lawrence Kirk for services 
rendered during the three months next preceding the 
assignment. 

On the 23rd day of December, 1883, Hobelman 
being indebted to the Moerlein Brewing Company, in 
the sum of $1,500, executed and delivered to it a 
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chattel mortgage on the goods and chattels subse- 
quently assigned. The property was afterwards sold 
by the assignee, by the order of the Probate Court, 
which now holds the proceeds for distribution. 

It is claimed by Fagan and Kirk, that they have a 
superior lien for their debt upon the property covered 
by the mortgage of the Moerlein Brewing Co., and 
subsequently assigned, under section 3206a of the 
1?.e vised Statutes, 
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Second. That the parties have waived their lien 
b}^ not filing an itemized statement, duly verified, 
within thirty days from the expiration of the three 
months, as provided for by said act. 

Third. That said act is in conflict with art. 
second, sec. 28 of the constitution, and therefore 
void. 

y. IT. Love for lien-holders. 

Von Seggeruy Phares & De Wald for Moerlein 
Brewing Co. 

GOEBEL, J. 

The General Assembly, on the i8th of April, 1883, 
enacted Section 3206a, which reads as follows : 
" Laborers and employes of any persons, associa- 
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tion of persons, or corporations, whether such em- 
ployment be at agriculture, mining, manufacture or 
other manual labor, shall have a lien upon the real 
property of their employers for their wages, which is 
hereby declared to be superior to the following liens 
taken or attaching during the existence of such unpaid 
labor claims, to-wit: liens of attachment, liens of 
mortgage given or taken at a time of actual insol- 
vency of the debtor, or with a view of preferring 
creditors, or to secure a pre-existing debt, and supe- 
rior to all claims for homestead or other exemptions, 
except under section fifty-four hundred and thirty ; 
and in all cases where property of an employer is 
placed in the hands of an assignee^ receiver or trustee^ 
claims due for labor perfortned within the period of 
three months prior to the time such assignee^ receiver 
or trustee is appointed^ shall be first paid out of the 
trust fund J in preference to all other claims against 
such emyloyer^ except claims for taxes and the costs 
of administeri^ig the trust. The lien herein provi- 
ded shall be deemed to be waived by the laborer or 
employe as to any portion of such labor, unless 
within thirty days from the expiration of three months 
from the performance of such portion, he shall file 
with the recorder of the county where the labor was 
performed an itemized statement, verified by affidavit, 
of the amount, kind and value of the labor performed 
within said period, with all credits and offsets, and 
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the amount then due him therefor, which verified 
statement, when so filed, shall be recorded in a book 
kept for the purpose, and shall become and operate 
as a lien upon the real property of the employer, 
without any specific description thereof, for the period 
of one year from and after the filing thereof, and if an 
action is brought to enforce the lien within that time, 
it shall continue in force until finally adjudicated; and 
the proceedings to enforce such lien shall be the 
same as in other cases of lien, against the owner of 
the property and all other persons interested; pro- 
vided, that if several persons have or obtained liens 
under the provisions of this section, against the prop- 
erty of the same employer, they shall have no priority 
among themselves, but all shall be paid pro ratuy nor 
shall they have priority over those obtaining liens 
under sections thirty-one hundred and eighty-four, 
thirty-one hundred and eighty-five, thirty-one hundred 
and eighty-six, and thirty-one hundred and eighty- 
seven of this chapter, but the persons obtaining liens 
under sections thirty-one hundred and eighty-four, 
thirty-one hundred and eighty-five, thirty-one hun- 
dred and eighty-six and thirty-one hundred and eighty- 
seven shall have priority as provided therein." 

I am of the opinion that the middle clause of this 
section, upon which Fagan and Kirk rely, and which 
is as follows: 

"And in all cases where property of an employer 
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is placed in the hands of an assignee, receiver or 
trustee, claims due for labor performed within the 
period of three months prior to the time such as- 
signee, receiver or trustee is appointed, shall be first 
paid out of the trust fund, in preference to all other 
claims against such employer, except claims for taxes 
and the costs of administering the trust," is so 
disconnected from the balance of the statute, 
that if stricken out, that which would remain is com- 
plete in itself, and would be capable of being en- 
forced in accordance with the legislative intent. The 
intention of the legislature, was to give to laborers 
and employes a lien upon the real property of their 
employers, for their wages, superior to the liens 
mentioned in said section, and to provide a mode to 
obtain such lien and for its enforcement. The middle 
clause of said section, herein referred to, gives to 
employes, where property of an employer is placed 
in the hands of an assignee, receiver or trustee, a lien 
upon the trust fund, in preference to all other claims 
against such employer, except claims for taxes and 
the costs of administering the trust, when such claims 
have accrued during the three months preceding the 
appointment of such assignee, trustee or receiver. 

It is evident that this clause applies to liens on a 
trust fund, whether such fund was realized from the 
sale of real or personal property, or from any other 
source. 
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There is a wide distinction between the two clauses; 
not alone as to the lien itself, but also as to time and 
priority. If this section is to be considered as a 
whole, and is given the construction asked for, there 
would be an inconsistency not warranted by a careful 
reading of the section. They are not so connected 
with and dependent on each other as to warrant a 
belief that the legislature intended them as dependent 
parts of a whole. Hobelman, by the execution 
and delivery of the chattel mortgage, transferred 
and assigned the title to the property to the mortga- 
gee ; and it became the general owner of it, subject 
only to Hobelman's right of redemption. The mort- 
gagee of personal property takes his mortgage sub- 
ject to the provisions of our assignment laws in force 
at the time. The assignee was entitled to the prop- 
erty, and the interests of the mortgagee are trans- 
ferred to the fund, Lindemann v. Ingham^ 36 O. S. 
I. The ruling in this case determines the status 
of the parties, and leaves no room for holding, that 
if the mortgagee was the owner and entitled to the 
property, the assignee had no interest, and there is no 
trust fund within the meaning of the act. It must 
follow, that the assignee, being entitled to the prop- 
erty, and having sold it, the money arising from such 
sale becomes trust funds in his hands, subject to dis- 
tribution, after the determination of the priorities of 
liens by this Court 
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Have Fagan and Kirk a superior lien to that of the 
Moerlein Brewing Co. ? At the time of the execution 
and delivery of the chattel mortgage by Hobelman 
to the company the claim of Fagan and Kirk was 
not in existence. Again, at the time of the accruing 
of the claim and lien of Fagan and Kirk, they had 
knowledge of the existence of the mortgage lien of 
this company. 

But it may be said that at the time of the execution 
and delivery of this mortgage, the law which gave to 
employes a lien, was in force, and whatever lien or 
right accrued to this company, was subject to any 
right or lien of employes that might subsequently 
accrue. In other words, that it was within the power 
of Hobelman to defeat an existing lien by incurring 
subsequent liabilities. 

The contract with the mortgagee was, that this 
property should be liable for the payment of the 
mortgagor's debt. This contract was entered into 
prior to the existence of the claim of these employes. 
Let it be understood that a lien may be defeated by 
the subsequent conduct of the mortgagor, authorized 
by law, by incurring subsequent liabilities, and no pru- 
dent man will invest; no mortgagee, under such circum- 
stances, would be safe under such a law. In vain 
would he look to his mortgage, or to the provisions 
of the existing laws of the State for his security, if that 
security could, at the pleasure of the mortgagor, acting 
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under authority of law, be impaired. The contract 
with the mortgagor was that the mortgagee should have 
a lien. This contract was good in law, and to deprive 
him of it now, by operation of this section, would be 
to materially impair the contract; for it is evident 
that a substantial right is affected by this law. It 
has the effect of imparting some new stipulations into 
the contract, or it fails to leave the party a remedy 
such as was assured to him by the law in force when 
the contract was made. The legislature did not 
intend, in the enactment of this law, to affect a sub- 
sisting right. Such legislation would be pernicipus 
and against public policy, which alone would be a suffi- 
cient reason for preventing its enforcement. But 
giving this act a proper construction — doing that 
which would seem to be equitable and just, and con- 
sidering the object which induced its enactment, 1 
hold that the act does not affect existing liens, but 
that such employes have a lien on the trust fund 
superior to any and all subsequent liens, etc. 

Whether the middle clause of this section is in con- 
flict with art. 2, sec. 28, of the Constitution, which 
inhibits the passage of laws impairing the obligation 
of contracts, it is not necessary to determine, in view 
of the ruling just made. The presumption is in favor 
of the validity of every act, and no act should be de- 
clared unconstitutional until it is clearly shown to be 
in conflict with the organic law. It should always be 
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the duty of the Court to give an act such construc- 
tion as would carry out the intention and meaning of 
the legislature. 

Note. — The judgment in this case was reversed b_v the Hamilton 
-Common Pieas and afiirmed bv Uic Circuit Court. 



In Re Estate of Benj. Kaufman et al. 

Liability of guardian as guardian or trustee^ under written agree- 
Tnent. • 

By the terms of a written instrument a mother gave to her 
minor children a certaij;i sum of money to be held by their 
guardian ns such until they attained majority, and there- 
after as trustee until final distribution; Raid ''guardian and 
trustee'' in consideration therefor, to pay to her the interest 
on the money until the youngest child should attain ma- 
jority, after which he should pay over the money to each of 
the children ; in the event of a vacancy in the guardianship 
the successor to succeed the guardian "as said trustee/' and 
hold the money upon the same terms, etc., to be delivered 
" to said successor in his fiduciarv capacitv." These terras 
were accepted in writing b}" the guardian. The guardian 
loaned the money to a firm of which he was a member, and 
afterwards failed in business during the minority of all the 
children. Before failing, he presented his resignation as 
guardian, whicli was accepted, and filed his account claiming 
to hold said money as trustee. On exceptions to his account 
filed by his successor, Held, that, the guardian received the 
money as guardian and must account for it as Kuch. 

Decided February 28, 1887. 

Prior to the 19th day of May, 1874, Leopold 
Rosenfeld was the guardian of Samuel, Benjamin, 
Milton, and Rose Kaufman, minors, duly appointed 
by this court, and acted as such until recently, when 
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he resigned. Lottie Kaufman, the mother of these 
minors, being the owner in her own right of $10,000, 
and desiring to give $5,000 of this money to her four 
children, entered, on the 19th day of May, 1874, ^^^^ 
the following agreement with Leopold Rosenfeld: 

" Whereas, I, Lottie Kaufman, do now have and 
possess in my own absolute right the sum of $10,000, 
and do now possess the same subject to no provisos or 
conditions whatsoever. And whereas, I have and hold 
the same under my sole absolute control and dispo- 
sition; and whereas, after due deliberation, I have con- 
cluded that it is just and meet to give and transfer 
$5,000 thereof to my children, Samuel Kaufman, Bcnj. 
Kaufman, Milton Kaufman, and Rosa Grace Kaufman 
— that is to say, to each of them $1,250; therefore, 
in consideration of the premises, and in further consid- 
eration of the acceptance of the said $5,000 for said 
children by Mr. Leopold Rosenfeld, their guardian, 
upon the terms herein«ifter set forth, do I, Lottie 
Kaufman, voluntarily and of my own free will, give 
and transfer unto my said children $1,250 each — that 
is to say, in all, the sum of $5,000, upon the following 
terms, to-wit: That said Leopld Rosenfeld shall 
hold said money and have the same under his con- 
trol in his office as guardian, as to the share of each 
of my said children, until he or she shall attain 
majority, and thence thereafter until the final distri- 
bution of said money, as hereinafter provided for, as 
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trustee for each of them, and further^ that said Leopold 
Rbsenfeld, as guardian and trustee, in consideration 
of this gift, shall pay and deliver to me all the profits 
and fruit of the said money obtained by him, by- 
way of interest thereon, until the one of my said 
children which shall become of age last shall 
have attained majority, when said Leopold Rosen- 
feld shall be authorized, and is hereby author- 
ized, to give and transfer to each of my said children, 
who shall then survive, his or her equal share of said 
sum. In the event the said guardianship of Leopold 
Rosenfeld be rendered vacant by any cause what- 
soever, the guardian appointed in his stead shall also 
succeed said Rosenfeld as said trustfee, and shall hold 
said money upon the same terms, and said Rosenfeld 
shall and is hereby authorized so to deliver said money 
to said successor in his fiduciary capacity. The gift 
or gifts herein made shall not be regarded as made 
by way of advancement to my said children. Wit- 
ness my hand this 19th day of May, 1874. 

"LoT'^iE Kaufman. 

"I accept the foregoing described inoney upon the 
terms and trusts aforesaid. 

" Leopold Rosenfeld, Guardian." 

In pursuance of this agreement Rosenfeld received 
the $5,000 and loaned it to a firm, of which he was a 
member, who opened an account vvith him as guar- 
dian; and this continued so for sotnt years, when he 
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failed in business. Previous to his failure, however, 
he presented his resignation as guardian, which was 
duly accepted, and duly filed his account as such, 
showing a large balance in his hands, excluding the 
sum of $5,000. As to this amount, he states in his 
account that he holds^ the same as trustee under the 
agreement. James Levy was subsequently appointed 
guardian for these minors, and filed exceptions to the 
account, and to the statement contained therein relat- 
ing to this amount of $5,000, and alleges that the said 
Rosenfeld received said amount as guardian, and that 
he must account as such. 

yudge Jacob Shroder and B. Bettman^ yr., for 
James Levy, Guardian. 

Kramer & Kramer and Wilby & IVald for 
sureties. 

GOEBEL, J. 

, Rosenfeld being now insolvent, and the Supreme 
Court having held in the case of Bratdeny. Mercer^ 
44 O. S. 339, that in an action upon a guardian's bond 
for the recovery of the amount found due the wards, 
upon a final settlertient of the guardian^s accounts in 
the Probate Court, the sureties are concluded by the 
settlement, and will not be heard, in the absence of 
fraud and collusion, to question its correctness or 
demand a rehearing of the accounts, the question 
involved herein beqomesa matter of some importance 
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to his sureties, who now appear, resisting the appli- 
cation of the present guardian. 

The first question that presents itself is, did Rosen- 
feld receive this money as guardian, for which he 
must now account and pay over, as provided by sec- 
tion 6269 of the Revised Statutes? For the solution 
of this particular question we must look to the agree- 
ment. By this agreement $5,000 was absolutely 
given to the four children, accepted by Rosenfeld as 
guardian, to be held and controlled by him in his 
office as guardian, as to the share of each of said 
minors, until he or she should attain majority. It 
will be seen that this agreement is signed by him as 
guardian; that he treated this money as having been 
received by him as such, having invested it in his 
name as guardian; and the evidence is too conclu- 
sive to admit of any doubt that he did receive it as 
such. This question being disposed of, the next 
question that presents itself is, could he legall}*^, as 
guardian, enter into such an agreement? I think he 
could. As guardian it was his duty to receive anj^ 
and all moneys coming to his ward from any and all 
sources. If it became necessary, in the receipt of 
money, to make an agreement with the donor, by 
which this fund should be held in trust for his wards; 
but to pay the interest and profits to the donor, then 
so much of that agreement as relates to the payment 
of the income and profits was made as trustee and 
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not as guardian, and such agreement being separable 
from the exercise of his power to receive, can not 
militate against that power; and he must account in 
the capacity in which he received it. By this agree- 
ment he is to hold the respective shares of the minors 
until the youngest shall become of age, and in the 
meanwhile as well as during their minority to pay the 
income to the mother. As the guai"dianship is 
co-extensive only with the minority of the ward, it 
must follow, from the agreement, that he held such 
share or shares after the termination of the guardian- 
ship. as trustee. 

In the case at bar there were two funds, one the 
principal and the other the income and profits arising 
from the principal; the former went to the children, 
the latter to the mother. The relationship of Rosen- 
feld to the former was that of guardian, to the latter 
that of trustee. 

Counsel have cited ^uinbyw. Walker^ 14 O. S. 193. 
The principle there determined is, that an adminis- 
trator can not treat as to property unless it came into 
his hands as administrator, and is assets in his hands, 
belonging to the estate. In the particular case the 
bonds were not received by Scott in the discharge of 
his duties as administrator, but came to him by virtue 
of an agreement of the widow and heirs on the one 
hand and the purchaser on the other, and he became 
trustee. The converse of this must be equally true, 
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that if the property was assets of the estate, not- 
withstanding the agreement, he would hold such 
assets as administrator and be liable as such. Apply 
this principle to the case at bar, and we find that this 
money was the absolute property of these children, 
which conld not have gone into any other hands but 
the guardian's. That being the legal status of the 
parties, the agreement did neither contract nor enlarge 
the powers conferred by law. 

. I am also cited to the case of Hindman v. State 
of Maryland, 6i Md. 471. The controlling question 
in that case was whether an executor, under a will, 
in respect to a legacy of four hundred dollars 
bequeathed to a minor, to be paid to him on his 
attaining the age of twenty-one years, the interest in 
the meantime to be paid to two other parties, could 
legally pay the corpus to a guardian, for which, in 
default of payment by such guardian, his bondsmen 
would be liable; and it was held that no special 
direction being given by the testator as to who should 
invest the fund, it was the plain duty of the executors 
and no one else. It followed by necessary implica- 
tion, as oHe of the duties of their office, and they 
could not divest themselves of it while holding their 
respeetive relations to the estate, and the executors 
not having power to shift their responsibility, or to 
transfer this fund upon the same trusts, and the guar- 
dian not having power to receive it, his sureties would 
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not be liable for his default. But it does not follow 
that if the testator had imposed upon the guardian 
this power, or had failed to bequeath the interest, and 
such executor should have paid the corpus to . the 
guardian, that the sureties would not be liable on the 
bond of such guardian;* and this view is strengthened 
by the case of Gunther and Canfield v. The State of 
Maryland^ 31 Md. 21. In that case the legacy was to 
be paid to the legatee in case he attained the age of 
twenty-one years. In the meantime the interest was 
not bequeathed, and the executor having paid such 
legacy to the guardian, and the guardian having 
defaulted, the court held that the payment to the 
guardian was legal. 

From these cases it must also follow that a guar- 
dian may hold the corpus as guardian and become 
trustee as to the interest. These children being still 
minors, and their estate being still under the control 
and direction of this court, and the court having 
found that the guardian duly received the money 
as such, an order will now be made directing said 
Leopold Rosenfeld to account, as the late guardian, for 
said sum of $5,000, and ordering him to pay the same 
to the present guardian. 

NoTB. — The judgment in this case was reversed by the Hamilton 
Common Pleas and affirmed by the Circuit Court, First Circuit, No. 602. 
In re estate Benjamin Kaufman et al^^ unreported. 
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Peter Clark, Executor, v. Rob't Harlan et al. 

Jurisdiction of Probate Court to sell real estate of deceased wife — 
Surviving husband's curtesy. 

In a proceeding by an executor to sell the real estate of a de- 
ceaBcd wife, not specifically bequeathed, to pay debts, the 
Probate Court has jurisdiction to order a sale thereof free of, 
or subject to surviving husband's curtesy, and for this pur- 
pose may make him a party defendant in such proceeding. 

A surviving husband has no curtesy in the interest of a grand- 
daughter of his deceased wife and a former husband. 

A surviving husband has curtesy in the interest of an adopted 
daughter of his deceased wife and a former husband. 

Decided April 30, 1887. 

On motion for an order of distribution of the pro- 
ceeds of sale of certain real estate. 

Stevenson <S: Day for Robert Harlan. 

W. T. Porter for assignee of Beatty. 

Wulsin & Perkins for the Beatty heirs. 

Harmon^ Colston^ Goldsmith <& Hoadly for Clark. 

GOEBEL, J. 

The determination of the questions here involved 
requires a full statement of the facts. 

Mary Clark, and Elliott Clark, her husband, on the 
8th day of June, i866, jointly adopted, under the stat- 
utes of Ohio and by a proceeding in this court, one 
Rosaline Jones. Mary and Elliott Clark had one son, 
who died in the lifetime of his parents, leaving a 
daughter, who is known in this proceeding as Flor- 
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ence Turner. Subsequently Elliott Clark died, leav- 
ing this grand-daughter, Florence, and his adopted 
daughter, Rosaline, and his widow, Mary Clark. 
Mary Clark, on the 21st day of December, 1876, 
intermarried with Robert Harlan, and during coverture 
acquired the property in question. She died testate 
and seized of the same, leaving no issue of the mar- 
riage with Harlan. Peter H. Clark, who had been 
appointed executor, instituted proceedings in this 
court to sell this real estate, which was not specifi- 
cally bequeathed, to pay debts of the deceased, and 
made, among others, Robert Harlan a defendant. 
Harlan files his answer, claiming curtesy in said real 
estate, and consenting to the sale, free of his curtesy, 
and praying the court to ascertain the amount due 
him on account thereof, and for an order to pay the 
same. A sale was had, and Robert Harlan now files 
his motion for a distribution, and to have the amount 
of his curtesy paid to him out of the proceeds of sale. 
This motion is resisted by the heirs, legatees, and 
devisees of Mary Harlan for two reasons: 

First — That an estate, by the curtesy, did not exist 
in the property sold. 

Second — If it did exist, this court had no jurisdic- 
tion to order it sold. 

The first question to consider is, did the court have 
power to order a sale of this property free of Harlan's 
curtesy ? 
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It is maintained that in the absence of statutory 
provision directly authorizing the court to order the 
sale of real estate, either free of or subject to the 
curtesy, the motion of Harlan must be denied. 
There being no statutory' provision, we must 
look to the general provisions, authorizing' pro- 
ceedings of this kind. This is a civil action under 
Section 6137 of the Revised Statutes, which may be 
commenced in the Probate Court or in the Common 
Pleas Court. 

The chapter relating to proceedings of this kind, 
further provides who shall be made parties ; and while 
Harlan is not one of those mentioned in said section, 
yet if his application to be made a party were denied, 
it would be impossible for this court to determine the 
equities between persons claiming an interest in the 
subject-matter, and to order a disposition of the pro- 
ceeds of sale as contemplated by Section 6145 of the 
Revised Statutes. 

I think that on full consideration of the various sec- 
tions of the statutes relating to proceedings of this 
kind, it was intended to give this court full and com- 
plete jurisdiction over the subject-matter. This is 
evident from the fact that, prior to the act of 1858, a 
proceeding of this kind was not an adverse one ; but 
the amendatory act of 1858 gives a full adversary 
character Jto the petition of an administrator for the 
purpose of selling real estate to pay debts. 
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And it is so held in the case of Hollo'way v. Stewart^ 
19 Ohio St., 472. 

But there is another consideration to be urged in 
favor of Harlan's right to be made a party, and of the 
court's power to pass upon his rights. 

The Common Pleas Courts having concurrent juris- 
diction with the Probate Court in such proceedings, 
would find ample authority, under section 5006, Rev. 
Stats., for making Harlan a party, which carries with 
it the power to pass upon his rights. 

Section 641 1 provides: 

" The provisions of law governing civil proceedings 
in the Court of Common Pleas shall, so far as appli- 
cable, govern like proceedings in the Probate Court, 
when there is no provision on the subject in this title." 

If, then, the Common Pleas Court may recur to 
section 5006 to supply a real or apparent omission, 
why may not the Probate Court, in a proceeding 
under Section 641 1, do the same ? 

It would seem that for this purpose, then, the Probate 
Court has the same jurisdiction and the same power to 
determine all questions involved that the Court of Com- 
mon Pleas has, and has the same power to make a party 
defendant who has or claims an interest in the con- 
troversy, or who is a necessary party to the complete 
determination or settlement of the questions involved. 

The next question to consider is. Did an estate, by 
the curtesy, exi.it in the property sold ? 
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The determination of the right of Harlan to an 
estate by the curtesy as a surviving husband, depends 
upon the construction of section 4176, Rev. Stats., 
which, before the amendment, vol. 84, p. 134, read as 
follows : 

''Nothing in this chapter shall be so construed as 
to affect the right which any person may have to any 
estat.e by the curtesy or in dower in nny estate of any 
deceased person ; and surviving husbaiuLs, whether 
there be issue born during coverture or not, shall be 
entitled to t!ie estate of their deceased wives by the 
curtesy, but if any deceased wife leave issue or legal 
representative of such issue by a former marriage, her 
survivinti: husband shall not be entitled to an estate 
by tlie curtesy in the itUerest of sueh issue, or legal 
representative of sucli i^-sue, in Iier estate, unless the 
estate came to the deceased wife bv tleed of Hft from 
the surviving hu^>band, or by devise or deed of gift 
from his ancestors." 

The propertj' in question was not specially devised 
by the testatrix, but was charged with the payment 
of debts and certain legacies, w'hich it proved insuffi- 
cient to pay. 

For these reasons it is claimed that Florence 
Turner had no interest in the same, and that there- 
for Harlan is entitled to curtesy in the whole. 

The question as to the extent of the interest such 
issue would have, has been settled in the case of 
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Tilden v. Barker^ 40 Ohio St., 411, in which the 
court held that the words '' the interest of such issue '' 
referred to such interests, as the issue would have 
taken, if the mother had died intestate, and are merely 
descriptive of the extent to which curtesy is ex- 
cluded. 

It must follow that as against the interest of this 
grand-child, Robert Harlan has no curtesy. Has he 
curtesy in the interest of the adopted child ? The 
solution of this question depends upon the further 
construction to be given to section 4176, Rev, Stat. 

The right to curtesy at common law depends upon 
the birth, alive, of issue of the marriage out of which 
the estate grew. In the act of 1858 the right of the 
husband was enlarged by dispensing with the neces- 
sity of issue born during the coverture, as a prerequi- 
site to the estate by the curtesy, while in the act 
of 1869, incorporated in section 4176, Rev. Stat., 
that right was limited by the provision, "that if the 
deceased wife shall leave issue or legal representa- 
tives of such issue by a former marriage." Giving 
the word "issue'* its literal construction and applying to 
it the law of strict construction, it must be apparent 
that an adopted cliild is not " issue,*' child of the 
blood, of such adopting parents, and we must look to 
the statute of adoption, to determine what legal effect 
should be given to section 4176, Rev. Stat., in con- 
struing the words, " issue by a former marriage." 
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The Statute declares that the adopted child shall 
be the legal heir, that it is a child to all legal intents 
and purposes of the adopters, as if begotten in law- 
ful wedlock. Section 3140, Rev. Stat. 

It was held by the court in the case of Upson v. 
Noble^ 35 Ohio St., 655, in construing the act of 
adoption in connection with the general statute regu- 
lating " descents and distribution '' of personal estates 
that the word " child '* was not used in the sense of 
heir, within the meaning of the general statutes 
relating to descents and distribution ; that the legis- 
lative intent was not to take away from the child the 
capacity to inherit from the natural parent, nor on 
the other hand the capacity to transmit an inheritance 
to the natural parent. By the words ^* legal heir of 
his or her adoptor," a new capacity was given to the 
child, to wit : a capacity on the part of the child to 
take by way of inheritance from the adopted parent, 
and this was the whole extent of the innovation. 

In the case of Bruner v. Briggs^ 39 Ohio St., 
478, the court held that the proviso of section 17 
of the act 66, vol. 21, (section 4176, Rev. Stat.) is 
a limitation on the right of a surviving husband to 
curtesy in his deceased wife's real estate, made in 
favor of her issue or legal representatives of such 
issue by a former marriage; that the right to curtesy 
secured by the general clause of said section can not 
be affected or defeated by showing that the deceased 
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wife left illegitimate issue, who, under section 15 of 
said act, inherited her estate : that, by the terms of 
said section 17, as amended, the provision of section 
15, as amended, which provides that ** bastards shall 
be capable of inheriting or transmitting inheritance 
from and to the mother, in like manner as if born in 
lawful wedlock," can not be so construed as to effect 
the surviving husband's curtesy in the real estate of 
his deceased wife, in all cases provided for in sec- 
tion 17. 

It was contended in that case that as the statute 
gives to bastards the capacity to inherit and to trans- 
mit inheritance on the mother's side, the same as if 
born in lawful wedlock, this must be construed as 
equivalent to the words in section 4176, "issue by a 
former marriage." The construction contended for 
would be to eliminate from the statute the significant 
words, "by a former marriage," or it would add to them 
the additional words, " or leaving illegitimate issue." 

In the case of Lat/irop v. Toiing^ 25 Ohio St. 451, 
the court also held that the act of April 20th, 1854, 
and the act of March 29th, 1859, (S- & S. 506, 507) 
gave to the adopted heir the legal status of a child 
of the adopter^ and the statute requires him to be 
regarded as such child, in tracing descent to or from 
him in the cases therein specified ; but in cases which 
do not come within those acts, the operation of the 
statute of descents is the same as if such acts had 
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not been passed. It must be apparent that this statute 
by giving artificially new powers and capacities of 
inheritance to others than legitimate children, con- 
fines these to the cases clearly and expressly covered 
by their terms, and is not to be so construed as to 
repeal and nullify the provisions of section 4176, 
Revised Statutes, which gives and secures the right 
of curtesy to the surviving husband, in all cases ex- 
cept that covered by the proviso, to wit : " In the 
interest of issue by the wife by a former marriage, or 
the legal representative of such issue." It must follow 
that Robert Harlan has curtesy in the interest of this 
adopted daughter. 

Note. — The judgment in this case was affirmed by the Hamilton 
Ccuintj Common Pleas Court. 



The Trustees of the Cincinnati Southern 
Railway vs. David Banning et al. 

ComlemnatUm proceedings under Municipal Code — Assessment oj 
compensation on reversal. 

When the judgment of the Probate Court confirming a verdict 
in condemnation proceedings under the Municipal Code is 
reversed by the Common Pleas, and the cause remanded for 
a new trial, the corporation is entitled on such new trial to 
have the compensation again assessed, though the amount 
of the first award has been paid to the land owner, and the 
corporation has taken possession of the land. 

Decided May, 1887. 

On the loth day of August, 1877, a jury, having 
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been impaneled in this court to assess the compen- 
sation for property belonging to this defendant, for the 
use and benefit of the city of Cincinnati in constructing 
the Cincinnati Southern Railroad, returned a verdict 
assessing the compensation to David Banning in the 
sum of $9,000, and subsequently an order vsras made 
by the court directing plaintiff to pay to the defendant 
the amount so found due, and ordering, on the pay- 
ment of the said sum, that the defendant surrender 
the property so condemned. The money having been 
paid, and the property surrendered, the plaintiffs filed 
their petition in error in the Court of Common Pleas 
to reverse the judgment of this court. 

Upon the hearing of the petition in error the judg- 
ment was reversed, and it is now sought to have the 
compensation again assessed. To this proceeding 
the defendant files his answer, alleging the proceed- 
ings heretofore had, the payment of the money, the 
possession of the property by the plaintiffs, and deny- 
ing their right to again have the compensation assessed. 
Plaintiffs thereupon filed their motion to strike from 
the files said answer, for the reason that said answer 
was immaterial to the issue of the case. 

W. T. Porter, for Trustees of Cincinnati Southern 
Railway. 

Lawrence Maxwell, Jr., and Judge Alexander 
B. Huston, for Banning. 

John /?. Von Seggern, for other property owners. 
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The original proceeding was under the Municipal 
Code. In the determination of the questions involved 
we must be governed by the law then in force. 
Whether the law then in force authorized a proceed- 
ing in error is immaterial at this time. 

Proceedings in error having been instituted, and 
the judgment having been reversed, this court can 
not review the judgment and finding of the Common 
Pleas Court, and is necessarily concluded by the judg- 
ment of reversal, and this case must be considered as 
if the parties were originally here. Under the Muni- 
cipal Code, in 1877 there was no statutory provision 
which authorized plaintiffs to pay the money into 
court or to the parties. The same having been paid, 
however, to the party, the plaintiffs having taken 
possession of the property, and the judgment having 
been reversed, the question presents itself whether 
the plaintiffs are entitled to again have the compensa- 
tion fixed. 

The constitution, after declaring that property shall 
ever be held inviolate and subservient to the public 
welfare, provides that, except when taken in time of 
war or other public exigency imperatively requiring 
its seizure, or for the purpose of making or repairing 
roads, which shall be open to the public without 
charge, a compensation shall first be made in money 
or first secured by a deposit of money, and such com- 
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pensation must be assessed by a jury. This means 
a jury subject to judicial direction, as in other 
cases. This jury is a tribunal presided over by the 
court, and under its direction hearing the evidence 
upon the issue, and by its verdict declaring the truth 
upon the evidence under the law as given them by 
the court. Smith v. The Atlantic and Great West- 
ern Railroad Company^ 25 Ohio St., 91. 

But it requires something more than a verdict. By 
the verdict the compensation is merely fixed in the 
event the land is taken. The constitution contem- 
plates a judicial proceeding to make the condemna- 
tion effective. The appropriation is not complete 
until there is a judgment of the court confirming the 
verdict, and no title passes until the judicial proceed- 
ing is ended ; that is, until the verdict of the jury is 
made effective by a judgment. Wagner v. Railway 
Company^ 38 Ohio St., 32, 37. 

The fact that the plaintiffs paid the money to the 
defendant and have taken possession of the property, 
would seem to make no difference, since the property 
could not be taken, except by due process of law, 
until a full compensation therefor had been paid to 
the owner ; and in that respect the rights of the par- 
ties are mutual. Whenever the corporation is enti- 
tled to take the land, its former owner is equally 
entitled to the money. The right to the money 
accrues eo instanti with the right to take the land. 



118 GOEBEL'S PROBATE REPORTS. 

In Be Dickson, An Alleged Imbecile. 

The deposit of money in court is in legal effect for 
the land owner's use, and belongs to him as soon as 
the land becomes the property of the corporation. 
Meily et al. v. Zurmehly^ 23 Ohio St., 628. 

And this is so, notwithstanding either party may 
prosecute error and reverse the judgment. The final 
judgment of the Probate Court completes the appro- 
priation for the purpose of transferring the. title. Nor 
do I see any difference whether the money has been 
paid to the parties or into court ; for in either case it 
requires the judgment of the court confirming the 
verdict. The right of possession passes as an inci- 
dent of a consummated appropriation. To deprive 
the owner of his right of possession until appropria- 
tion is made would be obnoxious to the constitution. 
It must follow that the verdict of the jury being set 
aside, there is not now either a verdict or a final 
judgment, both of which are essential to a complete 
appropriation. The motion to strike the answer from 
the files will be granted, and this case will proceed 
on its merits. 

Note. — See same case, decision of Hamilton Common Pleas, 21 Bull. 9. 



In Re Harry R. Dickson, an Alleged Imbecile. 

Nunc 'pro tunc entry mprilied after term of judgment 

The omission of a judgment entry to show that a person 
adjudged an imbecile and for whom a guardian was ap- 
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pointed, liad no notice of the proceedings, when he in fact 
had notice, may be supplied by a nunc pro tunc entry after 
the term at which the judgment was rendered* 

Decided June 10, 1887. 

On the 30th day of July, 1886, this court on the 
evidence found Harry R. Dickson an imbecile, and 
that it was necessary to appoint a guardian for the 
person and estate of the said Harry R. Dickson, and 
thereupon did appoint a guardian, all of which ap- 
pears of record. Now comes the guardian and files 
his motion for leave to amend the record, alleging 
that said record does not disclose the fact that at the 
time of the hearing of said cause, and the appoint- 
ment of said guardian, said Harry R. Dickson ap- 
peared in open court and had notice of the intended 
application of the guardian, and praying the court 
for a fiunc pro tunc entry. This motion is now re- 
sisted by Harry R. Dickson, through his counsel, for 
the following reasons : 

First. That at the time of the finding of the im- 
becility of said Dickson, the court had not decided 
that said Dickson had notice, and it is maintained that 
a nunc pro tunc entry can only be made where the 
court had rendered a judgment and made a finding, 
which judgment and finding were for some reason 
omitted to be entered on the record. 

Second. That the term having elapsed, this court 
has no jurisdiction to make a nunc pro tunc entry, 
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and no jurisdiction to alter, amend or modify the 
judgment or finding. 

Third. That Harry R. Dickson, being an adjudged 
imbecile, could not voluntarily enter his appearance 
and consent to the appointment of a guardian. 

Jordan & Jordan^ for guardian. 
Thos. McDougallj for Dickson. 

GOEBKL, J. 

There is no statutory provision which provides 
for a notice on the hearing of an application to 
have a person adjudged an imbecile and for 
the appointment of a guardian for such person.* 
Neither has it been the practice during the 
existence of this court to give such notice. The 
mode and manner of such proceeding, and the 
amount of evidence necessary, are matters entirely 
within the discretion of the court. But it is main- 
tained that inasmuch as it deprives such an adjudged 
imbecile of the control and management of his 
property, according to some authorities, such person 
ought to have notice of such application. In deter- 
mining the questions presented, this court assumes the 
correctness of the views expressed by the authorities. 
As to the first objection, I can not agree with counsel 
that a nunc pro tunc entry can only be made to com- 
plete a record of a judgment pronounced by the 

*Since this decision was rendered, the statute has been amended, section 
6302 R. S. 86 vol. 61. 
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court, and omitted to be put upon the record. The 
record in this case does not fail to disclose the judg- 
ment and finding made by the court, and if the theory 
of counsel be correct, there is now a full and complete 
record of such judgment and finding, and such entry 
nunc pro tunc would be useless. Notice is a juris- 
dictional fact, therefore is prerequisite to a valid judg- 
ment. If the judgment entry omits to find notice, 
and notice was in fact had, the omission may be sup- 
plied by nunc pro tunc entry. It can not be possible 
that an entry nunc pro tunc can only be made to sup- 
ply an entry of a judgment rendered, and not such an 
entry showing a jurisdictional fact existing at the time, 
and requisite to give the judgment on record full 
force and effect. In the first instance the judgment 
would not be effective by reason of the failure of the 
record to disclose such judgment, and in the latter 
such judgment would be defective by the failure of 
the record to disclose notice. That is jurisdiction. 
Nunc pro tunc entries are founded on justice and 
good sense; and this power should not be limited to 
judgments actually rendered, but there should be a 
full and complete power in the court to correct and 
amend its records so that a judgment of the court 
might in all respects be effective, and this seems to be 
in harmony with the ruling made in the case of 
Supervisors v. Durante 9 Wall. 736, where the court 
permitted the marshal to amend his return by show- 
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ing that the persons named were duly served, which 
fact was essential and prerequisite to the rendition of 
the judgment. 

And this is also in harmony with the case of Ben-- 
edict V. StatCj 44 Ohio St., 679, where a prisoner 
having been put on trial, the jury failed to agree upon 
a verdict, and were discharged. The record omitting 
to state the reasons of the discharge of the jury, the 
prisoner filed a motion on the second hearing for his 
discharge, for the reason that the record failed to cite 
the reasons of the discharge of the jury. An order 
nunc pro tunc was made to supply the omission. 
The motion to discharge the defendant was over- 
ruled, and the trial allowed to proceed. It was 
held that there was no error in such action of the 
court. 

Judge Owen, in deciding the case, said : 

" The principle is fundamental, that every court has 
a right to judge of its own records and minutes ; and 
if it appears satisfactorily to it that an order was actu- 
ally made at a former term and omitted to be entered 
by the clerk, it may at any time direct such order to 
be entered upon the records as of the term when it 
was made. This power may be exercised in criminal 
prosecutions as well as in civil cases." 

It will be seen that in the case of Supervisors v. 
Durand, supra^ there was no omission on the record 
of any act of the court, and in the case of Benedict 
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V. StatCj supraj there was a failure to enter on record 
the action of the jury. 

For the purpose of this motion, it is admitted that 
Harry R. Dickson had notice of such application and 
was present in court at the time. That judicial 
action was taken is not denied. He is not here now 
asking that the judgment and finding be set aside, but 
resisting an amendment of the record by supplying an 
entry of a finding of a jurisdictional fact, without which 
such judgment might be effective. As no rights of 
third parties intervened, it is proper for the court to 
make its records speak the whole truth, and cause 
that to appear upon the journal which in fact trans- 
pired in the course of judicial proceedings, and thus 
render the judgment effective. 

As to the second objection, it is sufficient to say that 
the power of the court to make a nunc pro tunc entry 
is not limited to the term at which the judgment was 
rendered. There are authorities to show that the power 
was exercised after the lapse of many years. Rugg v. 
Parker^ 7 Gray, 172; Freeman on Judgments, Sec. 56. 

As to the third objection, namely, could Dickson, 
being an adjudged imbecile, voluntarily enter his 
appearance and consent to the appointment of a 
guardian ? It is not necessary for me to decide 
whether a person adjudged an imbecile can volunta- 
rily enter his appearance in a proceeding of this kind.' 
It is not a question of the power of the court to make 



124 GOEBEL'S PROBATE REPORTS. 



Estate of Turpin, Deceased. 



a finding, but whether the record shall show that 

Dickson had notice, leaving it for another tribunal to 
determine whether the judgment and finding of this 

court shall stand after the fact is made to appear that 
such adjudged imbecile voluntarily entered his appear- 
ance at the time. It is not necessary for me to deter- 
mine whether he could, under the circumstances, 
consent to the appointment of a guardian. If he was 
an imbecile, and had property, the appointment of a 
guardian followed as a necessity, and without regard 
to his wishes in the matter. 

Note.— The juds^ment in this case was affirmed by the Hamilton 
Countj Common Pleas Court. 



In the Matter of the Estate of E. S. Turpin, 

Deceased. 

Claima oj administrators for moneys paid for taxes, repairs, etc. 

Claims of administrators for moneys paid for taxes and repairs 
of real estate of intestate, and for labor in gathering crops 
after his death, are valid debts of the estate, and they are 
entitled to a credit therefor. 

A claim for money deposited with intestate for safe keeping 
in his life time, held under the circumstances of the case a 
valid debt of the estate. 

Decided Jwne 20, 1887. 

Exceptions to the account of administrators. 

J^okn Coffey and William E. yones^ for adminis- 
trator. 

C H. Blackburn and West & Clevinger^ for 
guardian. 

Goebel, J. 
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J. M. Miller, as guardian of Ida Bell Turpin, files 
exceptions to sixty-two items of the account of the 
administrators filed herein, alleging that the various 
amounts paid by the administrators were paid with- 
out authority of law, and that the claims paid were 
not debts of the estate. The majority of these items 
refer to rents collected and payment of taxes, and for 
repairs made on the several pieces of real estate of 
which E. S. Turpin died seized. It appears from the 
testimony that E. S. Turpin died in September, 1879 5 
that E. K. and Phil T. Turpin were shortly thereafter 
appointed administrators ; that part of the real estate 
was partitioned in 1881 ; that from September, 1879, 
to 1 88 1 these administrators collected the rents, paid 
the taxes, and made all repairs. In 1884 they filed 
an account, charging themselves with the rents so 
collected and crediting themselves with the amounts 
paid for taxes and repairs on such real estate. No 
exceptions are taken by the guardian to the items by 
which these administrators are charged with rents 
collected ; and as these administrators have seen fit 
to charge themselves with the rents, this court is not 
called upon to consider the question whether an 
administrator has authority to collect rents. But if 
called upon it would adhere to the ruling made in the 
case of Campbell v. McCormick^ Adm^r.^ etc. which 
was affirmed by the Circuit Court. Same case, i 
Circuit Court Reports, 504. 
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The evidence and circumstances are much stronger 
in this case for upholding the ruling made in the case 
of Campbell v. McCormick. The administrators 
having charged themselves with the rents, are they 
entitled to a credit for taxes and repairs? I think they 
are. To hold otherwise would be inconsistent with the 
decisions rendered, where administrators having taken 
possession of real estate other than that set apart for the 
payment of debts, collected the rents, accounted for 
them, and applied them to the discharge of debts due 
from the estate, were held entitled to a credit, I see no 
distinction between the cases where an administrator 
paid the debts with such rents or applied them to taxes 
and repairs. Certainly no injustice can be done to the 
exceptor, since no complaint is made as to the amounts 
paid, and since the payment of taxes and making 
repairs were for the preservation of the property by 
which this minor benefited, the guardian has no reason 
now to complain. 

Voucher eighteen shows an amount paid for beef 
from January i, 1879, ^^ J^ri^^ary i, 1880, and so much 
of this amount as may be shown to have been paid for 
beef delivered after September 15, 1889, will be dis- 
allowed. To that extent this claim is not a debt of 
the estate. 

The administrators, by voucher nineteen, credit 
themselves with the payment of $2,493.45 to A. M. 
Turpin.. From the evidence it appears that A. M. 
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Turpin is the widow of the decedent ; that the apprais- 
ers appraised the personal property of the decedent at 
$2,49345 ; that they set off to her for her year's allow- 
ance $2,000; and that subsequently she took the 
personal property at the appraisement, and gave her 
receipt for the full amount of the appraisement. As 
she was entitled to $2,000, this amount will be applied 
to the payment to her for the personal property ; the 
administrators will be charged with the difference, 
to wit : $493.45, and this sum will be disallowed as a 
credit. 

Vouchers Nos. 24, 25, 26, 27, 28 and 29 show pay- 
ments to various persons for labor performed after the 
death of E. S. Turpin. From the testimony it appears 
that Mr. Turpin was a farmer ; that after his death, 
in September, 1879, '^ibor was employed to gather 
the growing crops, all of which was necessary for 
the preservation of the same ; that the crops were 
aflerward sold by the administrators, for which they 
have accounted, and that the heirs received the bene- 
fits of the same. The costs and expenses for gather- 
ing such crops are proper items, and the adminis- 
trators are entitled to a credit. The exceptions to 
these items will be overruled. 

Voucher No. 46 shows a payment to J. L. Hosbrook 
for making a survey in the year 1875, The evidence 
shows this to be a debt against the estate. The item 
is allowed and the exception to the same is overruled. 
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The next and most important exception to consider 
is item No. 72, being the sum of $5,150 paid to M. 
P. Hess. This item is made up of notes. It appears 
from the testimony that the decedent, in the latter 
years of his life, was, to a great extent, unable to 
attend to business ; that he was also the owner of 
large farms ; that for many years preceding his death 
and during his illness, and up to the time of his death, 
Estes was assisting him in the management of his 
affairs; that I less, who was born and raised in the 
immediate neighborhood of the decedent, confiding 
and having implicit confidence in the honesty and 
integrity of the decedent, came to an understanding 
with the decedent that such money as he might from 
time to time earn was to be deposited and kept for 
safekeeping without interest, and subject to call at 
any time ; that in pursuance of this understanding he 
gave to Estes, except on one occasion, money, for 
which he received the notes on file, except the note 

dated the — day of , 18—, being the note dated 

after the death of Turpin. The testimony also shows 
that Estes had full knowledge of the understanding 
between Hess and the decedent, and was acting in 
relation thereto with the full knowledge and consent 
of the decedent. It is contended that the claim of 
Hess is not a valid claim against this estate. In 
the determination of this question it is not necessary 
to consider whose debt it is, if it is not the debt of 
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this estate, and in determining that question I have 
placed Hess in the attitude of a plaintiff seeking now 
to recover from this estate the amounts due him by 
virtue of this agreement, ignoring for the time being 
the fact that the claim was allowed by the adminis- 
trators and paid by them. In that attitude the rule 
of evidence must be applied to him as in any other 
case, namely, that he must satisfy the court, by a fair 
preponderance of the evidence, that he is entitled to 
this money. In pursuing this course, it was incum- 
bent upon him to show that he did in fact deposit this 
money with the decedent. He offered himself as a 
witness ; and I desire ta say that his testimony is 
strong and convincing, and stands uncontradicted, 
and supported by other testimon}'. No testimony 
was offered to disprove anything that Hess said, and 
nothing can be inferred to the contrary, except that 
these notes were signed by Estes, and on their face 
they appear as promissory notes, for money loaned 
Estes. Yet, as I have said, his testimony was so 
clear and his explanation so satisfactory, and sup- 
ported, too, by other evidence and circumstances, 
that to hold otherwise would be to disregard all of 
the testimony and consider it unworthy of belief. 
Whatever Hess's motive might have been in leaving 
this money on deposit without interest, and not mak- 
ing a demand for it until long after the death of E. S. 
Turpin, can not be considered in upholding a theory 
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unsupported by evidence that Hess never in fact 
deposited the money; nor can his motive have any 
effect upon the question involved. I am satisfied from 
the evidence before me that he deposited this money 
v^^ith E. S. Turpin ; that the estate is justly indebted 
to him in that amount; and that the administrators, 
having allowed and paid the same, are entitled to a 
credit therefor. The exception will be overruled. 



• _ 

In the Matter of the Estate of John Duddy, 

Deceased. 

Administratora* commissions — Transfer of stock. 

An administrator is entitled to his statutory commissions 
upon certificates of stock which came into his hands as assets 
of the estate, remained there until final distribution, and 
were turned over by him to the widow as sole legatee. 

The risk and care attendant upon the custody of such certifi- 
cates can not be considered as "extraordinary services" 
within the meaning of the statute, and allowed for as such. 

Decided October 12, 18S7. 

This case was submitted upon an agreed state- 
ment of facts, from which it appears that John Duddy 
in his lifetime was the owner of two certificates of 
stock in the Metropolitan National Bank, one for 
$io,ooo and one for $5,000, par value. This stock 
passed into the hands of the administrator, and re- 
mained there until the final distribution, when the 
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two certificates were turned over to the widow, she 
being the sole legatee. 

Paxton & Warrington^ for Administrators. 
Ferris it Wilder^ for Heirs. 

GOEBEL, J. 

The question now arises as to whether the admin- 
istrator is entitled to his statutory commissions upon 
the two certificates. 

Section 6188 of the Revised Statutes provides that 
executors and administrators may be allowed com- 
missions upon the amount of the personal estate 
collected and accounted for by them. . 

It was held in New York, under a statute some- 
what similar to ours, that the statute of that State 
did not design to limit commissions to the mere 
money received. Cairns v. Chaubert^ 9 Paige, 160. 

The court, in the case of Pomeroy v. Mills ^ 37 
N. J. Eq., 578, in commenting on a statute similar to 
that of the State of New York, say : " So to inter- 
pret it would often constrain these officers to do what 
would be for the disadvantage of those whose inter- 
ests were intrusted to them, to convert into cash what 
could easily be divided and might better be preserved 
in specie^ or else abandon all right to compensation 

for service rendered and risk incurred. * * * Com- 
missions may be allowed upon any personal property 

that comes to hand having a money value." 
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Sums received and paid out are made the basis of 
computation in New York. It has nevertheless been 
held that securities received by an executor and by 
him turned over to the parties entitled thereto, 
ought to be treated as money received and paid out, 
for the purpose of computing commissions. This adds 
an extension to the authority of the statute, justified 
by the consideration that what was accepted as money 
by the parties interested might well be treated as such, 
for the purpose of computation. Phoenix v. Livings 
stoTty 4 Eastern Reporter, 407. 

I fully concur in the opinions expressed in the cases 
to which I have referred, and it would seem but right 
and proper that where an administrator has 
received, in the due course of his administration, 
securities which to all intents and purposes must be 
considered, and are treated, as in this case, as 
money, with the responsibility attached to the taking 
care, the risks incurred, the court would be justified 
in construing the section referred to, to apply to a 
case of this kind. 

It is claimed however that the court might consider 
the risks, and the care, as part of extraordinary ser- 
vices rendered and allow for such extraordinary 
services as provided by statute. I can not agree with 
counsel upon this proposition, inasmuch as the stock 
which came into the hands of the administrator, was 
by him received in the due course of administration. 
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and such stock having a money value, was in every 
respect assets as any otlier assets, upon which in law 
he was bound to administer. In that respect there 
were no extraordinary services rendered, at least not 
such as are contemplated by statute, for which an 
extra allowance might be made. 

I have not been able to find any decisions in Ohio 
upon the question involved in this case, except the 
case of Stone v. Strongs 42 O. S. 53, where a judg- 
ment creditor accepted in lieu of money the pur- 
chaser's note and mortgage on the land sold by the 
administrator. It was there held that it was equiva- 
lent to the administrator receiving the money, and 
must be considered as a part of the proceeds of the 
sale, and administered upon by the administrator, for 
which he was entitled to his statutory commissions as 
provided by section 6188, Rev. Stat. 

This would seem to indicate that it was not neces- 
sary before an administrator would be entitled to his 
commissions, that the amount should have actually 
passed through his hands, but that for administering 
upon anything having a money value, upon which 
commissions might be computed, such administrator 
is entitled to his commissions. 

An order will be made in this case allowing the ad- 
ministrator his statutory commissions upon this stock. 
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In the Matter of the Will of Robert Barr, 

Deceased. 

Foreign vriU — Second application to admit to probate — Bes-adjvdicata. 

A proceeding in the Probate Court, on a second application to 
have a foreign will admitted to probate, is an adversary one, 
and the rule of rea-adjudicaia applies to it. 

Decided October 31, 1887. 

Robert Barr and others, in the Januar)^ term, i886, 
of the Probate Court of this county, presented for 
record, under section 5937 Revised Statutes, a paper 
writing purporting to be an authenticated copy of the 
last will and testament of Robert Barr, deceased, 
maintaining that the same had been admitted to pro- 
bate and record in Westmoreland County, Penn- 
sylvania. 

Anna M. Johnson, together with a large number 
of other persons interested in real estate which it is 
claimed would be affected by the admission of said 
will to record in this county, applied to the court for 
leave to be heard, and to resist the application. This 
was accordingly granted, and evidence was heard on 
both sides and the arguments of counsel, and the case 
was submitted to the court for decision. On the 6th 
day of April, 1886, the court found that the will of 
Robert Barr had never been probated or proved, 
according to the laws of Pennsylvania, and refused 
the application, and ordered that said will be not 
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recorded in this county. To all of which Robert 

Barr and his co-applicants excepted and took an 

appeal, and also filed their petition in error in the 
Common Pleas Court. The appeal was dismissed, 

and upon the hearing of the petition in error the judg- 
ment of this court was affirmed. Applicants then 
prosecuted their petition in error from the Common 
Pleas to the Circuit Court, where, on full hearing, the 
judgment of the Common Pleas was afiirmed 

Robert Barr, together with his co-applicants, now 
come and make a second application to have this will 
admitted to record. To this application the same 
parties who resisted the first application asked again 
to be heard, and for leave to resist. This being 
granted, an answer was filed, pleading that the appli- 
cants are concluded by the former hearing. 

•S. T. & W. L. Crawford and T. A. O^ Conner^ 
for applicants. 

Lincoln^ Stephens <S: Lincoln^ Simrall & Mack^ 
S. A. Miller^ Cowan d^ Ferris^ and y. D. Henry^ 
for contestants. 

GOEBEL, J. 

Does the plea of res judicata apply? It is well 

settled that the effect of res judicata^ as a bar to the 
renewal of a former action, applies only to the 

parties to the judgment and their privies. It is essen- 
tial, therefore, that there must have been parties to 
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the judgment. The probate of a will is a proceeding 
in rem. The proceeding is in form and substance, 
upon the will itself; no process is issued against any 
one. The judgment is, that the will is or is not the 
will of the testator. It determines the status of the 
subject matter of the proceedings, and makes the in- 
strument, as to all the world, just what the judgment 
declares it to be. 

Section 5937 Rev. Stat, which is the section under 
which this paper writing is presented, provides for no 
parties to the proceeding. 

It was not error to permit these contestants to be 
made parties. Barr v. Closternian^ 2 C. C. R. 387. 

If then, the court having jurisdiction of the subject 
matter, and by its power having brought the parties 
into court, and having adjudicated the subject matter 
and the same stands unreversed, can the same be 
pleaded as res judicata upon another hearing, upon 
the same subject matter, and between the same 
parties? Or must it be denied, because such parties 
are not necessary parties? 

In regard to the term " parties," as used in connec- 
tion with the doctrine of estoppel, the law includes 
all who are distinctly interested in the subject matter 
of the suit, and have the right to make defense or 
control the proceedings; the right to adduce testi- 
mony, and the right to cross-examine witnesses ad- 
duced on the other side, and to appeal the proceed- 
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ings, if an appeal lies, or prosecute error. And such 
parties are concluded by the decision, judgment or 
decree. 

This court had exclusive jurisdiction of the subject 
matter; it had, therefore, full power to hear and de- 
termine all questions which arose in the case, and all 
questions necessarily arising in the case becopie res 
judicata by the final order which binds all the world, 
until set aside or reversed by direct proceedings for 
that purpose. Shroyerv. Richmond and Staley^ i6 
O. S. 455. 

But it is maintained that the court having refused 
to admit this will to record, these contestants were 
not affected by such refusal, and such refusal was 
not the vindication of a judgment. 

It must be conceded that the application to admit 
this will to record called for the exercise of a judicial 
function. In the exercise of this judicial fimctiorfthe 
court found that the will was not proved and admitted 
to record in Pennsylvania, and refused to admit it to 
record here. How could it be said that this was not 
the exercise of a judicial function? The right to 
plead res judicata does not depend upon the effect 
of the rights of the parties which were or were not 
affected by the judgment. The order made was as 
effective and binding as an order would have been 
admitting this will to record until set aside or reversed. 
" The sentence of the Probate Court whether it be 
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one of acceptance or rejection, is indispensable, * * * 
and it is conclusive upon the matter which it professes 
to decide." Swazey^s Heirs v. Blackman^ 8 Ohio i8. 
The court's refusal therefore, did not make it less a 
judicial action, for it would seem strange that the 
result of a judicial action should be the test of the 
exercise of a judicial power. 

Counsel for applicants, in support of their claim to 
again present this will for record, rely upon Chap- 
man^s will^ 6 Ohio, 149 ; Hunter* s "will, lb., 500, and 
Swazey^s Heirs v. Blackman^ 8 Ohio 18. 

The court, in Chapman's willy say : " An appli- 
cation to prove a will, though rejected, may be made 
again, upon fuller proof. The rejection extinguishes 
no right and binds nobody, for there are no proper 
parties before the court to be concluded. But when 
a will is declared established and ordered to be re- 
cortied, it binds everybody until* set aside." The 
question in the case was whether an appeal would lie 
to the Supreme Court from the decision of the Court 
of Common Pleas adjudging that the proof adduced 
to prove the execution of a will was insufficient for 
that purpose, and the court held that the appeal could 
not be sustained. **It does not come within the 
provisions of the statute." 

The court, in Hunter* s tvill^ say : *' The proceed- 
ing to make probate of a will is ex parte, not adver- 
sary. No process is required to notify any whose 
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interests are to be affected. No one is necessarily 
before the court other than the party applying to 
prove the will. No judgment is given. The order 
of probate is not conclusive upon the subject of it, 
for the statute law expressly provides a way in accord- 
ance with the common usages of chancery to contest 
and vacate the probate, if allowed. If rejected, 
another application may be made and probate estabr 
lished on new and better proof.^' 

The question there was, When the Judges of the 
Court of Common Pleas are so interested that a 
quorum can not sit to take proof of a will, can the 
case be certified to the Supreme Court for taking such 
proof? And the court held that this case was not 
within their appellate jurisdiction, or that provided 
for by the act for certifying causes from the Court of 
Common Pleas, where so many of the judges of that 
court were interested in it as to leave them without 
a quorum, and the application was dismissed for want 
of jurisdiction. 

In S'wazey^s Heirs v. Blachman^ supra^ the court 
say : " If it [the will] is rejected, it may still be 
repropounded for probate." The question involved 
was, whether a w^ill can be received as evidence of 
any title set up under it until it is established by 
probate ; and the court held that until the will is 
established by the Probate Court, it can not be admit- 
ted in evidence. In neither of these cases was the 
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court called upon to decide the question whether an 
authenticated copy of the will once offered for record 
and refused can again be offered; nor was it called 
upon to decide whether a domestic will once refused 
can again be offered for probate. But let us assume 
the court did so decide. 

Chapman s -will, and Hunter's tvill, were cases 
(Jecided under the laws existing prior to the adoption 
of the constitution of 1851. Under the constitution 
of 1802, probate and testamentary matters were vested 
in the Court of Common Pleas, and the Supreme 
Court held that the Court of Common Pleas had been 
given exclusive jurisdiction in probate and testa- 
mentary matters, and the Supreme Court would not 
interfere to either confirm or reverse orders of the 
Common Pleas in probate and testamentary matters, 
and that the action of the Common Pleas Court on 
these matters was final and conclusive. Gregory's 
Accounts^ 19 Ohio 357. Since the adoption of the 
constitution of 185 1 and the creation of Probate 
Courts, the laws on these subjects have been materi- 
ally changed. While the Probate Court has exclu- 
sive jurisdiction in testamentary matters, an appeal 
lies from the refusal to admit a domestic will to record, 
and error to all final orders. 

Section 5917 of the Revised Statutes provides for 
notice to the widow and next of kin on application to 
admit a will to probate and record. Section 6406 
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provides that the Probate Court may give notice of 
any proceeding, if deemed necessary, to all persons 
interested therein, when there is no provision in the 
statute directing otherwise. I think the effect of this 
legislation is to make this proceeding adverse in its 
character, so far as respects the persons who are 
made parties. 

In this case Robert Barr et aL^ applied to have this 
will recorded, and Anna M. Johnson et ah^ by per- 
mission of the court (which permission it was not an 
error to grant), resisted the application, thus raising 
an issue between two hostile parties in a proceeding 
within the court's jurisdiction as distinctly as in any 
ordinary civil action between plaintiff and defendant. 

The court proceeded to hear testimony and argu- 
ments of counsel and pronounced judgment. Was 
there an element of adverse proceeding wanting ? I 
think not. 

In this view I am supported by the Supreme Court 
of Illinois in the case of Storey v. Storey^ 120 111., 
244 ; 1 1 N. E. Rep. 209. There the court hela a 
probate under the statute of Illinois to be a proceed- 
ing in rem^ but when appealed to the Circuit Court 
by some one interested the proceeding assumes an 
adverse character, simply because there are two con- 
tending parties to a legal issue. 

Therefore, when a question of fact has been once 
tried and adjudicated by a court of competent juris- 
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diction upon evidence, it can not be re-opened in a 
subsequent suit between the same parties. They are 
concluded by the former judgment. Grant v. Ramsey^ 
7 Ohio St., 157. 

This rule extends to all matters of action or defense 
which the party might have brought to the consid- 
eration of the court on the former trial. The Coving-- 

ton and Cincinnati Bridge Co. v. Sargent^ 27 
Ohio St. 233. 

For the reasons given the application will be denied. 



The judgment in this case was affirmed by the Hamilton Common 
Pleas and reversed by the Circuit Court of the First Circuit {Barr v. Clos- 
ferman, 3 C. C. R., 441). The case is now pending in the Supreme Court. 



Anna Pirmann, Administratrix, vs. Henry J. 

Gerhold et al. 

Surviving husband can not resist sale of real estate subject to his 
curtesy. 

A surviving husband can not resist the sale of real estate of 
his deceased wife to pay debts, subject to his curtesy, on the 
ground that certain claims against the estate are invalid. 
His interest is not affected by their allowance or rejection. 

Decided^ December 15, 1887. 

The plaintiff, as administratrix de bonis non with 
the will annexed of Mary M. Gerhold, deceased, filed 
her petition in this court alleging that there are debts 
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of said estate ; that there is no personal property to 
pay the same, and that it is therefore necessary to 
sell the real estate, of which Mary M. Gerhold died 
seized, to satisfy such debts. 

To this petition, among other defendants, Henry 
J. Gerhold, the surviving husband of Mary M. Ger- 
hold, was made a defendant. The petition further 
alleges that Henry J. Gerhold is entided to curtesy, 
and prays that said real estate may be sold subject to 
such curtesy. Henry J. Gerhold files an answer set- 
ting up eight defenses, and prays that the petition be 
dismissed. 

^oAn B. Boutet^ for plaintiff. 
H^ e7. Harrop, contra. 

GOEBEL, J. 

It is immaterial, by reason of the conclusion to 
which the court has come, to consider all of the 
reasons set forth in the answer, except the one. Is 
the plaintiff entitled to the order prayed for ? Section 
6 14 1 Rev. Stat, provides that the petition of an 
administrator for the sale of real estate shall set forth 
the amount of debts due from the deceased, the amount 
of charges of administration, the value of the personal 
estate and effects, and a description of the real estate 
and the value thereof, if appraised. 

It was never contemplated by section 614 1 that the 
Probate Court should determine what are debts. The 
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statute says that the debts shall be set forth in the 
petition ; it means such debts as have been ascer- 
tained as being debts, either by the administrator or 
by adjudication. It may be said that this would give 
an extraordinary power in an administrator to accept 
claims, and thereby undue advantage might be taken 
against the heir or other person who might be affected 
by such allowance. 

But the legislature has afforded ample protection 
by section 6098 Rev. Stat., which provides in sub- 
stance that any creditor of a deceased person, or any 
person who has purchased or claims to hold, by pur- 
chase or otherwise, from such heir, any land or other 
property inherited from such decedent, may file in the 
Probate Court in the county in which administration 
is taken on any estate, a written requisition on the 
administrator or executor to disallow and reject any 
claim presented for allowance, and that, too, when 
such claim has been allowed, but which has not been 
paid in full. 

And it further provides that upon such rejection, 
the party holding such claim shall institute a proceed- 
ing to have his claim determined. And this section 
further provides, that if a proceeding shall have been 
determined to sell the lands of the decedent to pay 
such claim, such proceeding shall be stopped, and no 
further order or decree shall be taken therein until after 
the validity of such claim shall have been determined. 
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It must be apparent that this court has no juris- 
diction to determine as between Gerhold and these 
creditors, or between the administratrix and these 
creditors, or between the heirs and these creditors, 
whether such claims are valid and subsisting claims 
against the estate. 

The allegations of the petition, therefore, must be 

considered as true. The remedy of such heir or 
person interested is by filing his requisition to dis- 
allow the claims ; and when that is done the proceed- 
ings must stop until such claims have been adjudicated 
by the proper tribunal. 

But were we mistaken as to this proposition, namely, 
that this court has a right to determine the validity 
of these claims, we should hold that the right to con- 
test such claims does not devolve upon a party who 
would in no instance be affected by such determi- 
nation. Gerhold is not an heir, creditor, or a person 
who has purchased from an heir the real estate 
sought to be sold, as provided by sec. 6098, Rev. Stat. 

In this case Henry J. Gerhold is the surviving hus- 
band entitled to curtesy. It is not sought to sell the 
property free of his curtesy, or deprive him of any of 
his rights as such surviving husband. On the con- 
trary, the plaintiff prays that the property may be sold 
subject to his curtesy. He is not here consenting to 
such sale. 

There is no power in this court to sell the property 



146 GOEBEL'S PROBATE REPORTS. 



In Be Isaac F. Waring. 



free of his curtesy, against his will, and hence when 
the court orders the property sold subject to his 
curtesy, he loses nothing by reason thereof. 

For the reasons given the administrator is entitled 
to an order of sale. 



In Re Isaac F. Waring. 

Compensation of administrator de bonis non. 

Where an administrator has charged the statutory allowance 
of six per cent., on the first thousand dollars collected by 
him, and four per cent, on the next four thousand, an 
administrator de bonis non^ who succeeds him, can only 
charge the percentage his predecessor could have charged 
upon money subsequently collected, viz., two per cent. 

Decided December IG, 1887. 

The facts are stated in the opinion. 

Noyes (S: Fitzgeraldy for administrator. 
yames T. Demar^ contra. 

GOEBEL, J. 

This cause is submitted to mc upon exceptions to 
two accounts. The principal exceptions are to 
attorneys' fees, allowance for extraordinar}- services 
to the administrator, and statutory allowance to the 
administrator de bonis non. 

Upon full consideration I do not think that the 
attorneys' fees or the allowance for extraordinary ser- 
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vices made to the administrator are excessive. The 
exceptions to these items will be overruled. 

The administrator de bonis no7iy in his account 
filed, charges himself v^ith the amount received from 
the administrator of the former administrator of this 
estate, and in addition thereto the account shows that 
he collected about nine hundred dollars. Upon these 
amounts he has charged the statutory allowance, 
namely, six per cent, on the first thousand, and four 
per cent, upon the next four thousand. This he is 
clearly not entitled to. Where an administrator has 
once charged the statutory allowance and is succeeded 
by an administrator de bonis non^ such administrator 
de bonis non is not entitled to again charge upon an 
amount which had already been subjected to a charge, 
six per cent, upon the first thousand, four per cent, 
upon the next four thousand, and two per cent., upon 
any balance ; but may charge the percentage that the 
preceding administrator may or could have charged 
upon money subsequently collected. 

To this extent the exception will be sustained, and 
the administrator de bonis non will be entitled to 
charge two per cent, upon the money which came 
into his hands since the death of the former adminis- 
trator. 

I am reminded by counsel that section 6188 of the 
Revised Statutes makes no distinction between an 
administrator and an administrator de bonis non in 
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fixing their statutory compensation. It is true that 
the statute does not say an administrator de bonis non 
shall or shall not receive the percentage. The statute, 
however, says that six per cent, shall be allowed upon 
the first thousand, four per cent, upon the next four, 
and two per cent, upon the balance. That clearly 
means it shall be once allowed, and not allowed to 
every succeeding administrator, for otherwise you are 
subjecting an estate to two or more commissions, 
depending altogether upon the number of persons 
called upon to administer, and thereby permitting a 
greater percentage to be paid than the law would 
have authorized had there been but one adminis- 
trator. In contemplation of law there is but one 
estate, although there may be more than one admin- 
istrator. In this case the administrator de bonis non 
received a large amount from the former adminis- 
trator, upon which had been charged the statutory 
commissions. While there is a responsibility in 
receiving and paying this money by the administrator 
de bonis non^ for which the court may make an 
allowance, I am clearly of the opinion that the statu- 
tory commissions can not be again charged upon this 
amount. 
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In the Matter of the Removal of Josephine 
Fagin, Executrix and Trustee. 

Marriage of execiUrix — Death of hutband. 

A woman's authority as executrix and trustee under a will 
is extinguished by her marriage, and does not revive on the 
death of her husband. 

Decided FAruary 14, 1888. 

The facts are stated in the opinion. 

Noyes (S: Fitzgerald^ for applicants. 

0. y. Cosgrave and Geo. R. Topp^ for respondents. 

GOEBEL, J. 

The respondent was, by the will of her father, 
named, and appointed by the Probate Court of this 
county, executrix and trustee, together with her 
brother Peter. At the time of the death of the tes- 
tator, and of her appointment, she was an unmarried 
woman. After she had qualified she married ; subse- 
quently her husband died. The question arises, Was 
her authority as executrix and trustee extinguished 
by her marriage f If so, did it revive on the death 
of her husband ? 

Independent of any statute, the general rule of the 
English law is that any person may be an executor 
or trustee if mentally capable of executing its duties. 
It seems to be conceded by authorities, in the absence 
of any statutory provision, that coverture in itself is 
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no incapacity for the office of executrix, administra- 
trix, or trustee, and a married woman may execute 
such trust with the consent of her husband. 

Nowhere in our statutes is there a provision pro- 
hibiting the appointment of a married woman as 
executrix, administratrix, or trustee, and respondent 
relies upon the common law; but it is contended on 
behalf of the applicants in the case, that the common 
law rule has been abrogated by our statute by neces- 
sary implication, and they rely upon section 6022 of 
the Revised Statutes, which provides that " When an 
unmarried woman, who is the executrix or adminis- 
tratrix, either alone or jointly with another person, 
shall marry, her husband shall not be executor or 
administrator in her right, but the marriage will oper- 
ate as an extinguishment of her authority as executrix 
or administratrix ; and the other executor or admin- 
istrator, if there is any, may proceed in discharging 
the trust as if she were dead ; and if there is no other 
executor or administrator, administration may be 
granted of the estate not already administered, and 
such administrator may proceed to discharge the 
trust in like manner as if the executrix or adminis- 
tratrix were dead/' 

It was held, in Steivarfs Appeal^ 56 Me., 300, 
under a provision similar to section 6022, that the 
married daughter of the testator, named in his will as 
sole executrix thereof, may, with the consent of her 
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husband, be appointed executrix, and take upon her- 
self and execute such trust, and that the extinguishing 
clause of the statute was not applicable to such a case, 
It was also held in the case oi Barber^ Administrator^ 
V. Bush, 7 Mass., 510, that where ii feme sole h^c^me 
the executrix or administratrix jointly with one or 
more persons, and afterward intermarried, her power 
and authority is extinguished and determined ; but 
where the wife was sole administratrix, by her mar- 
riage the husband became joint administrator with her. 
In answering the question whether a married 
woman may be appointed administratrix, executrix, 
or trustee, we may ask the other question, Is it for- 
bidden ? We fully concur in the opinion expressed in 
SteivarCs Appeal, supra^thRtj there being no express 
statutory provision prohibiting it, a woman, married 
at the time of her appointment, may act, and that 
such case does not come within the provisions of sec- 
tion 6022. The theory upon which she was classed 
among the incapable was, that her existence merged 
into that of her husband, and thereby she was denied 
separate rights. Later legislation, which gradually 
invested her with the control of her own property, 
and recognized her independent existence, left no 
reason for retaining in the law her incapacity to act, 
and we would have no hesitation in holding, if called 
upon so to do, that a married woman may be appointed 
administratrix, executrix, or trustee. But the ques- 
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tion in this case is, whether the respondent, being an 
unmarried woman at the time of her appointment, 
and subsequently marrying, tomes within section 6022, 
whereby her authority became extinguished by such 
marriage ? We think it did. It is evident that the 
legislators intended to confine this section to the case 
of an unmarried woman, and the object is to terminate 
the trust relation upon her marriage. We have a 
right to suppose, as was said in Stewards Appeal^ 
that where the female was unmarried at the time of 
the making of the will, or at the death of the testator, 
and she afterward marries, a new relation, not known 
to the testator, arises, and a new party is introduced 
into the trust. The law says it was ^/eme sole that was 
originally designated by the will, and 2i/eme covert with 
her new baron shall no longer act. Whether this pre- 
sents at this time a correct reason we do not say. 
Suffice it, however, that section 6022 is not repealed, 
nor do we feel called upon to say that by last winter's 
legislation, vol. 84, p. 132, this section was abrogated. 
A repeal by implication must rest upon very clear 
and definite reasons. The repeal of statutes by impli- 
cation is not favored by law, and when a later and 
former statute can stand together, both will stand, 
unless the former is expressly repealed, or the legis- 
lative intent to repeal is very manifest. People ex rel 
Kingslandy. Palmer^ Treasurer^ 52 N. Y. 84 ; Mong- 
son v. People of State of Ne-w Tork^ 55 N. Y. 613. 



GOEBEL'S PROBATE REPORTS. 153 



Assignment of £. V. White. 



Her authority was extinguished by her marriage. 
The next question is, Was it revived when she 
bgcame a widow ? We think not. When such 
authority was extinguished it was dead for all time, 
and it could not be revived except by a new appoint- 
ment. Under section 6022, there being a co-executor 
and trustee, it was his duty to proceed to administer 
upon the estate as if she were dead. 



In the Matter of the Assignment of E. V. , 

White. 

Mortgage of personal property — Power of dispodtion reserved — 
Bkcemptixm, 

A mortgage of personal property, with posseBsion, and a power 
of disposition reserved to the mortgagor by parol agreement 
between him and the mortgagee, is void as against his other 
creditors. 

The wife of such mortgagor (he having made an assignment 
for the benefit of creditors after filing said mortgage) is 
entitled to an exemption in lieu of homestead. 

Decided February 25, 1888. 

This case was submitted on an agreed statement 
of facts, from which it appears that the assignor, who 
was engaged in business, and being indebted to Charles 
Luhrman, John B. Doogan, and William T. White, 
executed and delivered on November 26, 1887, to 
Charles Luhrman, a chattel mortgage upon the stock 
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and goods contained in his store, and on December 
3, 1887, executed and delivered to John B. Doogan a 
chattel mortgage upon the same stock, and on Decem- 
ber 16, 1887, executed and delivered to William T. 
White a chattel mortgage upon the same stock. 
These mortgages were all filed on the day they w^ere 

executed. 

On the 1 6th day of December, 1887, and after the 
filing of the last mortgage, he made an assignment 
for the benefit of his general creditors. The property 
having been sold and the funds now ready in the 
hands of the assignee foi distribution, a contention 
has arisen between the general creditors and the 
mortgagees as to the validity of the mortgages. . 

From the agreed statement it further appears that 
the assignor continued in the business and in posses- 
sion of the goods after executing and delivering the 
chattel mortgages to Luhrman and Doogan, and con- 
tinued to sell goods at retail in the usual way with the 
knowledge and consent of the two mortgagees, the 
amount realized from such sales being used by the 
assignor in payment of the expenses in running said 
business and in supporting and maintaining his fam- 
ily; that these facts were well known to, and acts 
done with the consent of Luhrman and Doogan. 

A. L. Rolltvagen and Oliver B. yones^ for mort- 
gagees. 

W. E. Jones^ for creditors. 
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GOEBEL, J. 

We think this case comes within the ruling made 
in Freeman v. RawsoTZy 5 O. St. i, and McElroy v. 
Meyers et aL^ 16 Ohio 547, where it was held that a 
mortgage of personal property, with possession and a 
power of disposition reserved to the mortgagor, is 
fraudulent, and void as against his other creditors. If 
the power of disposition does not appear on the face 
of the mortgage, but is so understood and agreed by 
the parties, it is equally void, and such agreement 
may be shown by parol evidence, and may be proved 
by the conduct of the parties in relation to the subject- 
matters of the mortgage and other circumstances, as 
in other cases. Such mortgage is fraudulent, irre- 
spective of the intention of the parties. 

We think that this ruling, however, does not apply 
to the mortgage of William T. White, for the same 
state of facts does not appear as against his mortgage. 
It must follow that the mortgages to Luhrman and 
Doogan are void as against general creditors, and that 
they are not entitled to the priority claimed therefor. 

The court having held that the two mortgages are 
void as asrainst creditors, is the wife entitled to an 
exemption ? The statutes authorizing her to select 
confer no riorht to select where a debtor himself could 
not. Gibson v. Mundell, 29 O. S. 523, 528 ; Hanes 
V. Tiffatiy, 25 O. S. 549, 554. Could he have 
claimed an exemption ? We think he could. True, 
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the mortgages have been declared void, but only as 
against creditors. They are valid as against the mort- 
gagor. In opposition to these mortgages, he could 
claim no exemption. Hanes v. Tiffany^ supra. Between 
the parties to a mortgage, whether it be duly executed 
and not recorded, or defectively executed and record- 
ed, or not, equity will give it effect according to the 
intention of the parties. Van Thornily v. Peters^ et 
al.j 26 O. S. 471, 474 The liens of the mortgagees 
are postponed to those of the general creditors. 

The two mortgages being wiped out for the time 
being, so far as the creditors are concerned the case 
stands as if no mortgage had been given. If that be 
true, then clearly under the statute, the assignor or 
his wife are entitled to the exemption. 

Neither the assignor nor his wife made any demand 
for an exemption before sale. Where the law re- 
quired the debtor to select, in order to entitle him to 
hold certain property exempt from execution, it was 
held that the selection should be made at the time of 
the levy, if the debtor were present, but if not pres- 
ent, then it should be made within a reasonable 
time thereafter and before sale ; otherwise the right 
to select would be deemed waived. Frosty yr.^ v. 
Shaw^ 3 O. S. 270. 

Exemption may be waived, and delay may operate 
as a waiver. Butt v. Green^ 29 O. S. 667 ; Close v. 
Sinclair, 38 O S. 530, 533. 
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In this case we think there was no waiver, nor an 
opportunity to make the selection before sale. The 
status of the assignor or his wife cis to the right of an 
exemption, was not ascertained, until the court held 
the mortgages void. At the time of the sale they were 
not entitled to an exemption, and hence they could 
not have waived or made the selection. The statute 
on this subject should be liberally construed. Sears 
V. Hanks^ 14 O. S. 298. 

An order will be made directing the assignee to 
pay, first, the mortgage claim of William T. White ; 
second, to the wife of the assignor $500 in lieu of a 
homestead ; third, general creditors ; fourth, the mort- 
gage of Luhrman ; fifth, the mortgage of Doogan, 



Mell McD. Cameron, Executrix, vs. M. McD. 

Cameron et al. 

Election of vndow to take dower — Equitable estoppel 

A testator by his will appointed his wife executrix, and pro- 
« vided that the residue of his estate, real, personal or mixed, 
should go to her and her heirs. He left no personalty, and 
the realty was incumbered by a mortgage. The widow 
qualified as executrix, collected the rents of the realty, using 
them for the support of herself and minor children, and the 
proceeds of policies of insurance on her husband's life, part 
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of which she applied to pay off an indebtedneBS against the 
estate, and over a year after the probate of the will, executed 
a mortgage on the realty, which was recorded, but never 
went into effect. She was never served with a citation to 
appear in court and make her election, and was not aware 
of the condition of the estate at the time, but believed the 
real estate to bo of great value. Heldj that she was not 
estopped from claiming dower therein. 

Decided March 30, 1888. 

The plaintiff is the executrix of the estate of W. 
Hart Cameron, deceased. As such executrix she 
filed a petition in this court to sell the real estate of 
the decedent to pay debts. She also filed an answer 
alleging that she is the widow of the decedent and 
entitled to dower in the real estate described in the 
petition, and asks that the same be sold free of her 
dower, and that out of the proceeds she be allowed 
her interest. 

Her right to dower is disputed, and depends upon 
the legal effect of the facts agreed upon, as follows : 
W. Hart Cameron died in June, i886, testate, leaving 
the plaintiff, his widow, and two minor children. 
His will was probated June 14, 1886, and contained 
this provision : " All the rest of my property and 
estate, whether real, personal, or mixed, I devise and 
bequeath to my beloved wife, Mell McDaniel Cam- 
eron, and the heirs of her body, forever.'' He left 
no personal property ; the real estate was incumbered 
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by a mortgage, and he was indebted to various par- 
ties who held no securitj\ 

Upon this real estate are four houses, in one of 
which the widow and minor children reside. She is 
collecting the rents from three houses, and using the 
same for the maintenance and support of herself and 
children. Three thousand dollars were realized by 
her on policies of insurance, and out of her own 
means she paid $i,6oo of the indebtedness against 
the estate. She had no knowledge of the condition of 
her husband's estate, and believed the real estate was 
of great value. 

In January, 1888, she executed and delivered to a 
building association a mortgage upon the premises, 
which was duly recorded, but upon which she re- 
ceived no money, and the mortgage never went into 
force. 

No citation was issued requiring her to appear, 
and no election was made by her as contemplated by 
statute. It is now claimed that she, in fact, did so 
elect, and that by her conduct she is estopped from 
asserting otherwise. 

Kittredge & Wilby, H. J. Buntin, and R. S. 
Simmons^ for creditors. 
J. y. Glidden^ for widow. 

GOEBEL, J. 

Section 5963 Rev. Stat., provides that a widow 
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should have one year from date of service of citation 
to make her election. In the case of Bonven v. Bowen 
et al.y 34 O. S. 164, the court held the year within 
which the election under said section must be made 
begins to run from the date of the service of a cita- 
tion. In this case no citation having been served 
upon her, time did not begin therefore to run against 
her right to elect. But do the facts show an actual 
election as will estop her from claiming under the law ? 

In this connection it was argued by counsel for the 
widow that the creditors were not prejudiced, damaged 
or deceived by anything she has done, nor have they 
been induced to change their status to the estate, and 
hence the doctrine of an equitable estoppel does not 
apply. 

It must be conceded that for the application of the 
doctrine of equitable estoppel, there must generally 
be some intended deception in the conduct or decla- 
ration of the party to be estopped, or such gross 
negligence on his part as to amount to constructive 
fraud, by which another has been misled to his injury. 

There are cases, however, where a party may be 
concluded from asserting his original rights to prop- 
erty, in consequence of his act or conduct, in which 
the presence of fraud, actual or constructive, is 
wanting. 

As in a case where one of two innocent parties 

must suffer from the negligence of another, he 
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through whose agency the negligence was occasioned 
will be held to bear the loss ; and where one has 
received the fruits of a transaction, he is not permit- 
ted to deny its validity, whilst retaining its benefits. 
While such cases are not governed by the doctrine 
of equitable estoppel, the same result is attained. 
That this doctrine may be applicable in cases of this 
kind is fully recognized in Thompson v. Hoop^ 6 O. 
S. 480; Stilley v. Folger^ 14 O. 610; Stockton v. 
Wooley^ 20 O. S., 184 ; Millikin v. Welltver, 37 O. 
S. 460 ; Nimmons v. West/all^ 33 O. S., 213. 

Are her acts conclusive } The rents belong to the 
heirs. Overturf v. Dufi^an, 29 O. S., 230. She col- 
lected and used them for the support of herself and 
minor children. There is no evidence that she col- 
lected them as the sole legatee under the will, nor 
do the circumstances permit us to draw such con- 
clusion. 

There w^as no personal property to pay debts. She 
had received $3,000 on policies of insurance on the 
life of her husband; out of this amount she paid 
debts against the estate amounting to $1,600. What- 
ever she did in this respect was done as the executrix 
of the estate. An estoppel depends on her conduct 
as widow, and not as executrix. The giving of the 
mortgage to the building association is a circumstance 
tending to prove that she was acting under the will, 
yet we do not think it conclusive. Her acts must be 
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done with a full knowledge of her rights and the con- 
dition of the estate. 

In order that the acts of a widow shall be re- 
ijarded as equivalent to an election to waive 
dower, it is essential that she act with a full 
knowledge of all the circumstances and of the party's 
rights ; it must be a deliberate and intelligent choice. 
Milliken v. Welliver^ 37 O. S. 460; Anderson* s 
Appeal, 36 Penn. St. 476 ; Bradford v. Kents, 43 
Penn. St. 474. 

It is a general rule that one is not bound to elect 
until he is fully informed of the relative value of the 
things, between which he is to choose, and an elec- 
tion before the circumstances necessary to a judicious 
and discriminate choice are ascertained, is not obliga- 
tory. . Pinckney v. Pinckney, 2 Rich. (S. C.) Eq. 
219-238; Upshitv) V. Upshaw et al.j 2 Hen. & M. 
(Va.) 381, 390-393 ; Reaves v. GarretVs Admr.^ 34 
Ala. 558. 

It can hardl}' be claimed that, had she known at 
the time the condition of her husband's estate, and 
had been cited to appear before the court to make 
her election, she would not have declined to take 
under the will, for we may assume that she would 
have made an election most beneficial to herself. 

In the case of Hall v. Hall, 2 McCord (S. C.) Ch. 
269, the court went so far as to say where the widow 
had made her election, and had received benefits 
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under the will, she was allowed to retract and 
resort to her legal rights when the estate had turned 
out differently from what it was believed and stated 
to be at the time of the election, prematurely made. 
And this was held to be allowable in Ads it v. Adsit^ 
2 Johns. (N. Y.) Ch. 448. 

We conclude, therefore, that the acts relied on as 
an election do not estop her. 



John Coffey, Administrator De Bonis Non, with 
THE Will Annexed of Santio Bacciocco, De- 
ceased, vs. Peter Bacciocco, et al. 

Legacies — }Vhen real estate can not be charged with payment of. 

A testator in his will devised to three of his minor children 
the sum of $500 each, and to his daughter Josephina $2,000, 
but did not direct by whom or out of what fund they should 
be paid. He next devised all his real and personal property 
to his children in equal shares. The personal property being 
insufficient to pay these legacies, Held : that the real estate 
BO devised could not be charged with the payment of the 
legacies. 

Decided April 10, 1888. 

Santio Bacciocco, late of this county, made his 
will and died. The will was duly admitted to probate 
and record, and is as follows : 
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" Second : Having already advanced money to 
such of my children as attained their majority or 
married, now in order to make like provisions for my 
three minor children, James, Carrie and Joseph, I 
direct my executors to pay to the said James, Carrie 
and Joseph as they severally attain their majority, 
the sum of five hundred dollars each. 

"Third: I give and bequeath to my daughter 
Josephine the sum of two thousand dollars in token 
of my appreciation of the sacrifice she has made, and 
for the constant, faithful and affectionate attention 
and care she has bestowed in charge of my house 
and family since the death of her mother. 

" Fourth : I give, devise, and bequeath to my son 
Peter and to my daughter Josephina, and the survi- 
vor of them and to their heirs and assigns, and to 
the heirs and assigns of the survivor, all the real 
estate of every kind, wherever situated, of which I 
die seized in trust nevertheless to enter upon each 
and every parcel thereof, and to hold the same 
and to collect the income and revenue derived there- 
from, and after paying the taxes, insurance, repairs 
and necessary expenses of this trust, to divide and 
pay the residue of such income semi-annually equally 
to my children, share and share alike, including the 
issue of any child that may have deceased, such 
issue to take its parent's share. This trust is to con- 
tinue for the period of ten years after my decease, 
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when the same cease and determine. And the said 
trustees shall convey the same in fee simple to my 
children, share and share alike, including the issue of 
any child that may have deceased, such issue to take 
its parent's share. 

" All the rest, residue and remainder of my estate, 
I give, devise and bequeath to my children, share and 
share alike, including the issue of any child who may 
have deceased, such issue to take its parent's share." 

The personal estate being insufficient to pay the 
legacy provided for in the will, the administrator 
instituted this proceeding to sell the real estate of the 
decedent to pay such legacies. To this proceeding 
the heirs and devisees were made parties defendants. 

Mallon & Coffey and O. y. CosgravCj for plaintiff. 
Noyes & Fitzgerald^ for defendants. 

GOEBEL, J. 

The question presented is this : Whether the real 
estate (there being an insufficiency of personal assets) 

is chargeable with the payment of legacies. 

The personal estate is the primary fund for the 
payment of debts and legacies. If the testator, there- 
fore, gives a legacy without specifying who shall pay 
it or out of what fund it shall be paid, the legal pre- 
sumption is that he intended that it should be paid 
out of his personal estate only, and if that is not 
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sufficient, the legacy fails. Harris v. Fly^ 7 Paige, 
(N. Y.) Ch. 421 ; Geigery, Worth, 17 O. St. 568. 

Real estate is never charged with pecuniary lega- 
cies unless the testator intended it should be, and that 
intention must be either expressly declared or fairly 
and satisfactorily inferred from the language and 
disposition of the will. Reynolds v. Reynolds, Exrs., 
16 N. Y. 257 ; Lupton v. Lupton^ 2 Johnson, Ch. 
614 ; Eavenson^ s Appeal, 84 Pa. St. 172. 

The exception to the general rule that the personal 
estate is the first fund for the payment of legacies 
was made by the Supreme Court of the United States 
in Lewis v. Darling, 16 Howard, i, wherein the 
court held that real estate will be charged with the 
payment of legacies where a testator gives several 
legacies, and then, without creating an express trust 
to pay them, makes a general residuary disposition 
of the whole estate, blending the realty and person- 
alty together in one fund, upon the theory that in 
such a case the residue can only mean what remains 
after satisfying the previous gifts. Davis* Appeal, 
83 Pa. St. 348. 

In the case oi Harris v. Fly, 7 Paige (N. Y.) Ch. 421, 
where the testator by his will devised his farm to his 
son subject to the life estate of his wife, and then 
gave to each of his daughters a legacy of $1,000, to 
be paid by the son in six annual payments from the 
death of his mother, and made the son his residuary 
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devisee and legatee, it was held that the legacies to 
the daughters were an equitable charge upon the 
farm devised to the son, the personal estate of the 
testator being insufficient to pay the legacies. 

So the court, in Yearly v. Long et aL^ 40 Ohio St. 
27, where a testator devised all of his real estate to 
his son, he, however, to pay the testator's daughter a 
legacy in annual installments, held that the legacy 
was an equitable charge upon the estate devised. 

The theory upon which these cases were decided 
is, that the legacy vested upon the acceptance by the 
devisee of the devise to him on condition of its pay- 
ment. 

In England the doctrine is well settled that a 
bequest of legacies, followed by a gift of all of the 
residue of the testator's real and personal property, 
operates to charge the entire property with the lega- 
cies. Hassell v. Hassell^ 2 Dick. 527 ; Bench v. 
BileSj 4 Madd. 187; Cole v. Turner^ 4 Russ. 376; 
Mirehouse v. Scaife, 2 Myl. & Cr. 695 ; Kidney v. 
Coussmaker^ i Ves. Jr. 436; Same Case^ 2 Ves. Jr. 267. 

And this doctrine has been followed in McLanahan 
K. Wyanl, i Penn. 96 ; Adams v. Bracket^ 5 Met. 
(Mass.) 280 ; Witman v. Norton^ 6 Bin. 395 ; Down- 
man V. Rustj 6 Rand. 587. 

That real estate is not as of course charged with 
the payment of legacies, has been recognized in Ohio 
in Clyde v. Simpson^ 4 O. S. 445, in which the court 
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held that between the mere objects of testator's bountj', 
where he had given a pecuniary legacy resting upon 
and payable from the personal fund to one, and de- 
vised real estate to another, and the personal fund 
proves insufficient, there can be no reason for disap- 
pointing the devisee rather than the legatee, or for 
shifting the loss from him, upon whom the law casts 
it, to one the law does not affect until it is made 
unmistakably to appear that the testator so intended. 
Without such clear manifestation of intention, there 
is great danger of interfering with his wishes. 

The language of the will ought to be so explicit as 
to leave no doubt in the mind of the court that the 
testator actually contemplated such a contingency 
and intended to provide against it. A mere direction 
of a testator that a devisee shall pay a legacy, does 
not create a charge upon the land. There must be 
express w^ords of necessary implication from the 
whole will that such was the intention. Cabled 
Appeal^ 91 Penn. St. 327 ; Walter^ Appeal^ 95 
Penn. St 305. 

It must be conceded that it requires no express 
words to charge pecuniary legacies upon real estate. 
An intention to do so may be derived by implication, 
and will be effectual when found to exist in any form, 
because the law seeks only to discover and carry out 
the purpose of the testator. 

The legacies here are pecuniary legacies, without 
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any provision in the will by whom or out of what 
fund they are to be paid. We may fairly infer from 
the will that the testator intended that they should be 
paid out of the personal estate. It was competent 
for the testator to make them a charge upon the real 
estate or not, as he saw proper. 

We may fairly assume that at the time of the 
making of his will he had sufficient personal assets to 
pay the legacies ; and this is strengthened by the fact 
that in his will there are no direct words of charge, 
nor does it contain any of those expressions from 
which a charge may be implied. It does not direct 
any person to pay the legacies, nor are they coupled 
with a devise of real estate upon which a condition 
to pay is imposed. The real property is devised 
without conditions, except that the trustee shall hold 
the real estate intact for ten years, nor is the devise 
made subject to the legacies. 

For the reasons given the demurrer will be sus- 
tained and the petition will be dismissed. 



In re Assignment of John B. and Edward 

Purcell. 

 

Compensation of trustees of insolvent estate. 

An allowance of $2,700, or three per cent., on $90,000, the 
amount collected and accounted for by trustees of an insol- 
vent estate, held a reasonable compensation for extraordinary 
services. 
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This does not include expenses for clerk hire, oflBce rent, or 
attorneys' fees. 

Decided May 4, 1888. 

This was an application made on behalf of 
Isaac J. Miller and Gustav Tafel for an allowance of 
$20,ooo for extraordinary services as trustees. 

S. A. Miller and Gustav Tafel^ for trustees. 

GOEBEL, J. 

The application is made under section 6357 ot 
the Revised Statutes, which provides in substance 
that the assignee or trustee of an insolvent estate 
may be allowed the following commissions upon 
the amount of the personal estate collected and 
accounted for by him, and of the proceeds of 
the sale of real estate sold under the order ot 
court for the payment of debts, which shall be 
received in full compensation for all his ordinary ser- 
vices ; that is to say, for the first thousand at the rate 
of six per centum ; for all above that sum and not 
exceeding five thousand, at the rate of four per centum; 
and of all sums above five thousand, two per centum. 
And in all cases such further allowance shall be made 
as by the court, shall be considered just and reason- 
able for any extraordinary services not required of an 
assignee or trustee in the course of his duties. 

In England a trustee can have no allowance or 
compensation for his time and trouble in the execu- 
tion of his trust. The principle upon which this rule 
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is founded is that a trustee can make no profit out of 
his office ; and the reason of the principle is, that a 
trustee shall not be placed in a position where his 
interest may be opposed to his duty; and this rule 
applies not only to trustees but to all who hold fidu- 
ciary relations. Perry on Trusts^ sec. 904. 

Chancellor Kent said, in Manning v. Mannings i 
Johns (N. Y.) Ch. 534: "Nor does the rule strike 
me as so very unjust or singular and extraordinary, 
for the acceptance of every trust is voluntary and 
confidential. * * * l should think it could not 
have a very favorable influence on the prudence and 
diligence of a trustee were we to promote, by the 
hopes of reward, a competition, or even a desire for 
the possession of private trusts that relate to the 
moneyed concerns of the helpless and infirm. To allow 
wages or commissions for every alleged service, how 
could we prevent abuse ? '* 

And Justice Story remarked, that the policy of 
the law ought to be such as to induce honorable men 
to accept the office, and to take away the temptation 
to abuse the trust for mere selfish purposes, as being 
the only indemnity for services of an important char- 
acter. 

This was the rule in this country for many 3'ears, 
but now in many of the States the legislatures have 
enacted laws providing competent remuneration for 
those to whom the law commits trust estates ; yet, as 
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a general principle of equity, no rule can be more 
salutary, and none is more universally recognized, 
than that a trustee shall not profit by his trust. At 
this day, when it so far denies a reasonable compen- 
sation for his services, it ought not to have any appli- 
cation. Yet we must not lose sight of the principle 
of the rule ; although the rule itself has been abrogated 
by statute, the danger still remains ; and in fixing 
compensation this must ever be borne in mind, and 
we should not deviate further from it than absolute 
justice requires. 

The legislature of Ohio, in its wisdom, has seen fit 
to fix a certain percentage to which the assignee or 
trustee is entitled upon the moneys received and 
accounted for by him ; this to be in full for all ordi- 
nary services. It further provided that the court 
may allow reasonable compensation for any extraor- 
dinary service not ordinarily required of an assignee 
or trustee. 

Two questions arise. Did the trustees render extra- 
ordinary services, or did they render such services 
for which an extra allowance may be made ? Sec- 
ondly, If so, what would be a reasonable compen- 
sation for such services? The question, "What are 
extraordinary services, or services not usually required 
of an assignee in the ordinary course of his duties ? " 
is a subject upon which there has been much differ- 
ence of opinion. 
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Let us examine the case before us. These trustees 
were appointed on the 4th day of January, 1886, and 
were then placed in charge of, perhaps, the most 
extraordinary assignment on record, disastrous in 
the extreme at the time of its inception, and rendered 
more so, if possible, by the maladministration of the 
first assignee. There was little or no property turned 
over to these trustees by their predecessor, but what 
remained of the estate must of necessity be made 
out of the bondsmen of their predecessor, and out 
of such other more or less important matters as had 
not yet received their attention. 

The principal source of income to the present trus- 
tees proved to be derived from one of the bondsmen of 
the former assignee whose obligation was cancelled by 
the payment of $54,500. The next most important re- 
alization of money by the trustees was from the sale of 
certain stocks held by the same bondsman, and 
turned over by him, amounting to $19,000. 

The other items of income to the trustees were not 
numerous nor large in amount, nor were any of them 
the product of extraordinary exertions, or protracted 
or difficult litigation. But from all sources there 
came into the hands of the trustees the sum of $90,- 
000, during the period of eighteen months, for which 
time compensation is asked. 

It must be conceded that the information at hand 
both as to the assets of the estate, as well as the 
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identity and numbers of creditors at the time of the 
appointment of the trustees, was most discouraging. 
No books had been kept by the former assignee, giv- 
ing information either as to the sums that came into 
his hands, or as to the creditors who had forwarded 
their claims ; and only the most meager and irreg- 
ular memoranda and data were at the disposition 
of the trustees, out of which they could work the 
problems of this estate. 

To these discouragements must be added, as none 
of the least, the misgivings naturally born of the dis- 
satisfaction growing out of the former history of 
these estates. 

With commendable energy and systematic business 
tact, the trustees began their labors, ascertaining 
the name and residence of every creditor of the 
estate — the number reaching 3,200 — taking proof of 
every claim, aggregating in amount the. sum of 
$3,729,331. All of this, it is readily apparent, involved 
a vast amount of intelligent labor. They opened 
appropriate and practically arranged books of 
account, both with the estate and creditors, and in 
every way gave prompt, energetic and intelligent 
attention to the administration of the estate confided 
to their care. 

In determining these questions, the nature and 
condition of the estate assigned, the character and 
condition of the assets, as well as the number and 
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character of claims presented for allowance, are 
proper subjects for consideration. The estates before 
us are in every view extraordinary, entailing in their 
proper administration from the very inception of the* 
trust to the filing of the final account, services of an 
extraordinary character, for which the statutory com- 
pensation fixed for ordinary services would be in- 
adequate. Yet we do not find that the extraordinary 
services here rendered are of that difficult and intri- 
cate character as to call for the allowance asked. 
The services here rendered are extraordinary in their 
extent rather than in their character. We have not 
time to go into details, but they were fully considered. 
Holding therefore, that these trustees have ren- 
dered services which are not covered by the statutory 
compensation, what are such services reasonably 
worth? The law has fixed no certain Qpmpensation ; 
but, as the legislature has regulated by per centage, 
the amount of compensation to be paid to assignees 
and trustees for ordinary services, why may we not, 
by an equitable construction, extend the provisions to 
assignees and trustees for extraordinary services ren- 
dered by them? We do not say that this rule should 
be applied in everj' case, but it is the duty of the 
court to look at the facts of each case, and on con- 
sideration of all thg circumstances, determine what 
may be a fair compensation, and then, if such case 
will permit the adoption of the rule, the court may 
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do SO, And this rule has been adopted in many of 
the States where the fixing of compensation is left to 

the discretion of the court. A careful examination 

of the authorities of the several States satisfies us 

that the average allowance in such cases is three per 

cent., upon the amount received. 

We think in this case we can in justice apply the 

rule. These comments are not made for the purpose 

« 

of underrating or in any way disparaging what the 
trustees have done. They have administered their 
trust honestly and successfully. And in making this 
allowance, we have not considered the expenses for 
clerk hire, office rent, nor attorney's fees, for which, 
from the evidence in this case, they are entitled to 
charge. Nor do we think that the number of trustees 
should make any difference in the rate of commission. 
If one has rendered more service than the other, they 
should do justice among themselves by assigning to 
each a share of the whole allowance, proportionate 
to his trouble, or if they should divide it equally, it is 
their own concern. 

The claim for $20,000, will be disallowed and 
they will be allowed the sum of $2,700, being three 
per cent., on $90,000, the amount collected and 
accounted for by them. 

Note. — On appeal the Common Pleas Court increased the allowance. 



GOEBEL'S PROBATE REPORTS. 177 

Estate of Martha A. Cload, Insane. 

In the Matter of the Estate of Martha A. 

Cloud, Insane. 

GuardiarCs receipt of Tnoney from an executor by order oj court 
svbaequently reversed — Estoppel — Liability. 

Where a guardian receives money from an executor by order 
of court, the order being subsequently reversed for want of 
jurisdiction; in a proceeding to compel the guardian to 
charge himself with such money, he is estopped from setting 
up the illegality of such order. The money so received is 
assets of the estate, and he is liable therefor in his represent- 
ative capacity to the party who has a good title thereto. 

Decided December 10, 1888, 

Joseph P. Cloud died in 1872, leaving a last will 
by which he devised to his wife, Martha A. Cloud, in 
lieu of dower, $27,000, and devised the residue of 
his estate to his two children, William and Ellen, 
equally William F. Converse was appointed the 
executor. Martha A. Cloud subsequently became 
insane, and Charles Simonson was duly appointed 
guardian, and acted as such until the 8th day of 
September, 1877, when John H. Tebbwas appointed. 

In 1877, ^^^ debts of the estate having been paid, 
Simonson, on behalf of his ward, instituted proceed- 
ings in the Probate Court, under section 6195, R. S., 
to enforce the order of distribution, claiming that 
William and Ellen Cloud had no existence ; that 
Joseph Cloud had no children, and that Martha A. 
Cloud was the sole heir, and entitled to all the prop- 
erty of the decedent. 
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The court ordered that notice to William and 
Ellen Cloud, of the pendency and prayer of said 
petition, be given by publication in some newspaper 
for six consecutive weeks. On the hearing of this 
petition, the court found the allegations to be true, 
and ordered said executor to pay to Simonson, guar- 
dian, the shares devised to William and Ellen Cloud. 

In pursuance of this order, the executor did pay to 
said Simonson the shares of William and Ellen, 
amounting to $23,405.64. Ten years thereafter, in 
a proceeding in the court of Common Pleas, the iden- 
tity of William and Ellen Cloud was fully estab- 
lished. Thereupon, William and Ellen filed a motion 
in the Probate Court to set aside the former judgment 
and finding, alleging that they had no notice of such 
proceeding ; that there was error in the proceedings, 
in this, that the service upon them by publication, 
was not in compliance with law and the order of the 
court, and that the court, therefore, did not obtain 
jurisdiction of the subject matter. 

The motion was over-ruled and a petition in 
error was prosecuted in the Common Pleas, to reverse 
the orders of the Probate Court. On hearing, the 
court of Common Pleas found that there was an error 
in the judgment and finding of the Probate Court as 
alleged by William and Ellen. 

Simonson filed his account as guardian, but failed 
to charge himself with the amount of $23,405.64, so 
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received from the executor. The present guardian 
files exceptions to this account, and asks the court 
to charge the late guardian with said sum. 

Simonson and his sureties are resisting the applica- 
tion, and it is claimed by them, that the late guardian 
ought not to be charged with this amount, because 
the same did not belong to the estate of Martha A. 
Cloud, and the guardian had no authority in law to 
receive it. 

Harmon, ColstoUy Goldsmith & Hoadly and P. W. 
Francis, for guardian. 

Jordan & Jordan, and Milton Sater, for sureties. 

GoEBEL, J. 

In pursuance of the judgment and order ot the 
court, Simonson, as guardian, received the money. 
Can he and his sureties now defend on the ground 
that such order was illegally made? If Simonson, as 
guardian, must account for the money so received, 
his sureties are concluded by the order, and will not 
be heard in an action upon the bond, in the absence of 
fraud and collusion, to question its correctness or to 
demand a rehearing of the accounts. Braiden v. 
Mercer, 44 Ohio St. 339. 

We assume that they maj^ enter an appearance 
and make the same defense that Simonson may make 
*in his own behalf We do not understand that, in a 
proceeding of this kind, the court is to determine 
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whether such sureties are liable or not, and apply to 
them the rules applicable in an action upon a bond 
against sureties. 

If the court shall charge the late guardian with 
. the amount received, and order him to pay the same 
to the present guardian, upon his failure to obey the 
orders of the court, there is a breach of the bond. 
The relation the sureties assume to the court and its 
action, so far makes them privy to the proceeding 
affecting their principal, as to deny to them the right, 
when called upon to answer for the breach of the 
bond, to call in question the grounds upon which the 
court based its action and to have the same cause 
re-tried. 

We also hold that, if the judgment was void against 
William and Ellen Cloud, Simonson, in his represen- 
tative character in which he appeared in that pro- 
ceeding, is estopped from setting up the illegality of 
such order. As to him it is conclusive evidence in 
the absence of fraud and' collusion. Mississippi 
county y.Jacksofiy 51 Mo. 23; Bell v. R. R, Co.^ 4 
Wall. 598 ; Tenant v.- Elliot^ i Bos. & P. 3. 

Otherwise, it would enable him to volunteer the 
protection of the claim of William and Ellen, against 
whom the order was made, and draw them into this 
controversy to defeat his liability. 

A defendant can not set up as a defense, that a bank 
deposit is the proceeds of securities belonging to third 
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parties, which the depositor obtained and fraudulently 

« 

converted. Nor will a debtor be permitted, by plea 
or answer to volunteer the protection of the claims 
of those with whom he has had no dealings, to 
defeat his liability for performance of his contract. 
Lund V. Seamen^ s Bank /or SavingSyT^^ Barb., 129. 

Where a party receives money of a person, who 
was in the lawful possession thereof, and expressly 
agreed to deposit it to his credit, he is estopped, by 
his contract, in a suit for its recovery, from setting up 
the rights of any third party. Sinclair v. Murphy^ 
14 Mich. 392. 

In a suit by a depositor against a bank, for a deposit 
to his credit, it is against public policy to permit a 
bank to allege that the money deposited belongs to 
some one else. Locknaven v. Mason^ 95 Penn. 
St. 113. 

Where a guardian had received money in Mary- 
land, to which, under the laws of Maryland, he was 
not entitled, the court held that he was liable upon 
his bond. United States v. Nichols^ 4 Cranch, 191. 

In an action against the county treasurer for a re- 
fusal to pay over the commissions on state taxes 
received by him, under certain acts prohibiting him 
from retaining them for his own use, it was held that, 
having received the fund under, and by virtue of the 
acts, he could not set up their invalidity, and on that 
ground, claim to retain it for himself, as against the 
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party for whose benefit he received it. Supervisors 
of Seneca county v. Allen, 99 N. Y. 533. 

Whatever property or money is lawfully recovered 
by the guardian, in virtue of his representative char- 
acter, he holds as assets of the estate, and is liable 
therefor, in such representative character, to a party 
who has a good title thereto. 

The want of knowledge or the possession of knowl- 
edge, on the part of the guardian, as to the rights 
and claims of other persons, upon the money thus 
received, can not alter the rights of the party to whom 
it ultimately belongs. 

And whenever a guardian in his representative 
character lawfully receives money or property, he 
may be compelled to respond in that character, to 
the party entitled to the same, and shall not be per- 
mitted to throw it off, after he has received the 
money, in order to defeat the plaintiff's action. 

This was the rule laid down as to executors and 
administrators in De Valengins Admrs. v. Duffy, 14 
Peters 283, and followed in the case of Duffy v. 
NeaVs Admr., 1 Taney's Dec. (U. S. C. C.) 271. 

It follows that the guardian must charge himself 
with $23,405.64, the amount so received by him. 
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In Re Citation of Anna Sattler et al. 

Concealing, etc,, assets of estate — Right of administrator to recover. 

On the death of a testator, the legal title to all his personalty 
vests in his personal representative in trust for the benefit 
of creditors and distributees. 

Under sections 6053-9, Rev. Stat., the personal representative 
may recover a judgment against any person concealing or 
carrying away assets of the deceased, but he cannot recover 
a judgment against the person aiding and assisting the per- 
son so charged. 

Decided February 1, 1889. 

This case was submitted on an agreed statement 
of facts, from which it appears that Ernst Sattler 
was the owner, at the time of his death, of twenty- 
two (22) bonds of the par value of five hundred dol- 
lars ($500.00) each. At the time of the death of 
Ernst Sattler, these bonds were in his room ; after 
his death, they were taken by his daughter Anna to 
the residence of Alvena Wagelin, also a daughter. 

Ernst Sattler left a will and numerous codicils, 
written by him in the German language. From the 
reading of the will and codicils (which are somewhat 
ambiguous), it may be said that he intended to divide 
his property, consisting exclusively of bonds, among 
his children in equal parts, except as to his son Hugo, 
he gives a less sum to be held in trust for him ; and 
excepting also the children of a deceased daughter. 

After the probate of this will, and before the 
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appointment of an administrator, Anna Sattler, Alve- 
na Wagelin, Hugo Sattler and Ida Voges being the 
children of Ernst Sattler, deceased, and the legatees 
under the will met and divided the bonds between 
them as follows : Anna Sattler, six ; Alvena Wage- 
lin, six ; Ida Voges, six ; Hugo Sattler, four ; each 
of the parties taking said bonds at their par value. 

Subsequently an administrator was appointed with 
the will annexed, and Anna Sattler and Alvena 
Wagelin delivered the bonds so taken by them, to 
the adminstrator. Hugo Sattler refused to turn over 
to the administrator the bonds received by him, and 
Ida Voges is a non-resident of the county. There 
are no debts of the estate. 

On the 31st day of January, the children of a de- 
ceased daughter of Ernst Sattler, through their guar- 
dian, filed their petition for a citation under section 
6053, Rev. Stats., charging Anna, Alvena and Hugo 
with having caried away assets of said estate, and 
maintaining that the administrator is entitled to all 
of the assets belonging to said estate ; that Anna 
and Alvena, notwithstanding the return by them to 
the administrator of the bonds so taken are liable to 
the administrator for the value of the bonds taken 
by Hugo, they having knowledge of the facts. 

Coppoch <& Hummel^ and Palmer W. Smithy for 
children of deceased. 
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A, M. Warner^ and y. R. P. Brown ^ for Hugo 
Sattler. 

GOEBEL, J. 

1. On the death of Sattler, the legal title to all his 
personal property vested in his personal representa- 
tive as a trust estate for the benefit of creditors and 
distributees. 

2. The administrator is entitled to a judgment 
against Hugo Sattler for the value of the bonds so 
taken by him. 

3. The provisions of sections 6053-9 Rev. Stat, do 
not permit of a judgment in favor of the executor or 
administrator against any person or persons aiding 
and assisting the person so charged in obtaining pos- 
session of such assets. Those provisions are intended 
only to furnish a speedy remedy in favor of the 
executor or administrator, against an}^ person charged 
with concealing, embezzling or conveying away 
assets of the estate. 

4. A statute providing for a judgment without 
pleadings or the right of trial by jury, ought not by 
construction to be extended beyond its plain and 
obvious terms. 

Note. — Affirmed bj the Hamilton Common Pleas Court. 
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In the Matter of the Assignment of Elias 

Ehler. 

Chattel mortgage — Book accounts included in — Lien on. 



Book accounts are not the subject of a chattel mortgage, but 
when specially included therein, it operates as a lien on 
such accounts or the proceeds thereof. 

Decided March 18, 1889. 

C. Crane & Co., represented to the court that 
they were the holders of a note executed by Elias 
Ehler for $12,769, secured by a chattel mortgage 
conveying to them among other property **all the 
accounts due Elias Ehler on book account.*' The 
assignee has disposed of all the property which came 
into his hands, except the accounts due to Elias 
Ehler, and has distributed the proceeds and has col- 
lected a large amount of said accounts. The claim 
of Crane & Co., has not been paid in full, and they 
claim to have a lien upon said accounts or the pro- 
ceeds thereof, and ask that the assignee be ordered 
to pay over to them the amount which he has col- 
lected on the accounts. The assignee denies that 
Crane & Co., has a lien upon the accounts. 

Follett^ Hyman & Kelly ^ for plaintiff. 
Drausin Wulsin and Archer & McNeil^ for de- 
fendants. 

Goebel, J. 
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1. The words ^/ goods and chattels" in the chattel 
mortgage do not include choses in action ; such 
words refer to and include personal property which 
is visible, tangible or movable. Hence book accounts 
are not the subject matter of a chattel mortgage. 

2. When such accounts are specifically included in 
a chattel mortgage, it operates as an assignment, 
whatever may be its form, and it is in legal effect a 
mortgage creating a specific lien on the accounts 
assigned or the proceeds thereof. 



In thf Matter of the Estate of Dr. Joseph 

Garrettson, Deceased. 

Widow^a right to administer on kvsband's eatcUe— Separation no bar. 

A widow has the first right to administer upon the estate of 
her deceased husband. 

The fact that she agreed with her husband for a consideration 
to live separate and apart from him during their natural 
lives, and did so live, and to make no claim on his estate in 
any event, does not deprive her of that right. 

Decided January 28, 1889. 

Dr. Joseph Garrettson died intestate, leaving a 
widow, Julia A., and a son. Dr. George C. Garrett- 
son. On the 20th day of June, 1879, Dr. Joseph 
Garrettson and his wife entered into an agreement 
by which, in consideration of $2,500, paid to her, 
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they agreed to live separate and ^part from each 
other during their natural lives, and that said Julia 
A. was in no event to make any claim on the prop- 
erty of Dr. Joseph Garrettson. In pursuance of this 
agreement they did separate and remained so up to 
the time of the death of Dr. Joseph Garrettson. 

Julia A. Garrettson then made application to be 
appointed administratrix of said estate, which was 
resisted by the son George C, claiming that under 
the said agreement Julia A., while technically the 
widow of Dr. Garrettson, was not his widow in fact, 
and that she was estopped from setting up any claim 
against his estate. 

Burch & Johnson^ for Mrs. Garrettson. 
William Strunh and Henry M. Cistj contra. 

GOEBEL, J. 

1. Separation alone does not deprive a wnfe of her 
right to administer ; the marriage not having been 
dissolved, she is still his widow. See cases cited in 
matter of administration of estate of Runyan^ de- 
ceased^ New Jersey Orphans' Court, 21 Bull. 54. 

2. Section 6005 Rev. Stat., gives to the persons 
mentioned in the order prescribed, the absolute right 
to the letters of administration, subject only to the 
condition that they are competent and suitable for the 
discharge of the trust, and do not neglect without 
sufficient cause, to take the administration. 
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3. Under section 6005 Rev. Stat., a widow has the 
first right to administer upon the estate of her de- 
ceased husband, and the Probate Court has no right 
to deprive her of that right except for cause. 

Note. — Affirmed by the Common Pleas and Circuit Courts. 



David Hyman, Trustee, vs. Annie M. Gordon. 

Fixtures — Stills in factory — Chattel property. 

Stills in a glycerine factory connected with the motive power 
of the steam engine, resting in part on a brick foundation 
laid in the building, and in part attached by screws to the 
ceiling to confine them to. their proper places for use, are 
not fixtures, but chattel property. 

Decided March 30, 1889. 

W. J. M. Gordon purchased a tract of land upon 
which were a number of buildings. These buildings 
were united by him in a manufactory, and for more 
than seventeen years he carried on the business of 
manufacturing glycerine and other chemicals. Upon 
grounds outside the building, he erected in permanent 
brickwork his boilers, and connected them by open- 
ings in the wall, with the distilling apparatus used on 
the inside. 

This apparatus consists of stills, resting in part 
on a brick foundation laid in the building, and in 
part attached by screws to the ceiling. These stills 
are in the different rooms of the manufactory, and 
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connected, by the openings made in the walls, by 
steam pipes. All the stills are constructed for, and 
adapted to the use of, the property as a manufactory 
of glycerine and other chemicals, and cannot be 
used for any other purpose. 

Gordon made an assignment for the benefit of his 
creditors. The property is encumbered with mort- 
gages and other liens, A controversy has arisen 
whether the stills are fixtures, and go with the realty 
or personalty. 

Follett^ Hyman & Kelley^ for assignees. 
Lincoln^ Stephens & Lincoln^ and Bateman it 
Harper^ for mortgagees. 

GOEBEL, J. 

There are many conflicting decisions as to the 
dividing line between realty and personalty, in cases 
where machinery has been fitted to mills and other 
buildings for use therein. Many cases hold that, if 
the article is attached for temporary use, with the 
intention of removing it, it does not lose its charac- 
ter as personalty ; but if it is placed there for perma- 
nent improvement of the free-hold, it becomes a part 
of the realty. Hellawell v. Eastwood^ 6 Exch., 295, 
312 ; Lancaster v. Eve^ 5 C. B. (N. S.) 717; Crane 
v. Brigham^ 11 N.J. Eq. 29 ; Walmsley v. Milne^ 
7 C. B. (N. S.) 115 ; Walker V. Sherman^ 20 Wend. 
636 ; Potter v. Cromwell^ 40 N. Y. 287. 
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The Supreme Court of Ohio in Case Manufactur'' 
ing Co. V. Gafven^ 45 Ohio St. 289, say: ''Machinery, 
used in a factory for manufacturing purposes, only 
attached to the building to keep them steady in their 
places, so that they may be more serviceable when 
in use, and that may be removed without any essen- 
tial injury to the freehold or the articles themselves 
are personal property, and do not pass by a convey- 
ance or mortgage of the free-hold." 

And in Teaff \. Hewitt^ i Ohio 511, the Supreme 
Court say: "Machinery and implements in a manu- 
facturing establishment, although useful and even 
essential to the business carried on, which are not per- 
manently affixed to the ground or the structure of the 
building, and which can easily be removed, without 
material injury to the building or articles themselves, 
and their places supplied by other articles of a similar 
kind, are not fixtures, but personal property.'^ 

Many of the authorities hold that the intention of 
the party or parties affixing the machinery, enters 
into the elements of the case, and that the perma- 
nency of the attachment and its character in law do 
not depend so much upon the degree of physical 
force with which the thing is attached, or the manner 
and importance of its attachment, as upon the motive 
and the intention of the party attaching it. 

If the intention is that the articles attached should 
not, by annexation, become a part of the free-hold, 
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as a general rule, they do not, the exception being 
when the property cannot be removed without 
practically destroying it, or when it or part of it is 
essential to the support of that to which it is attached. 
Ford V. Codd, 20 N. Y. 344 ; TV^/ v. Horton, 53 N. Y. 
377 ; Voorkees v. McGinnis^ 48 N. Y. 278 ; Winslow v. 
Merchants^ Insurance Co.^ 4 Met. (Mass.) 306 ; Crane 
V. Brigham^ 1 1 N. J. Eq. 29 ; McRea v. Central No- 
tional Bank of Troy^ 66 N. Y. 489 ; Sisson v. Hib^ 
bard^ 75 N. Y. 542 ; Eaves v. Estes^ 10 Kansas 314 ; 
Trull V. Fuller^ 28 Me. 545 ; Ballou v. yones^ 37 
111. 95; Wade V. yohnston^ 25 Ga. 331; Hill v. 
Wentworth^ 28 Vt. 428. There seems to be no longer 
any doubt that the character of the property may be 
changed by the agreement of the parties as between 
themselves. 

In the case before us, there is nothing about the 
stills that prevents their removal and use in another 
building for the same purpose. The fact that the stills 
are adapted to no other use, and if detached from 
the building will render the balance remaining use- 
less, and the parts detached have no saleable value ex- 
cept as old metal, and that their removal will probably 
destroy the use desired to be made of the real estate, 
cuts no particular figure in this case. 

There can be no doubt that the stills are suscepti- 
ble of removal and of use elsewhere. The fact that 
the stills were beneficial and necessary to the use of 
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the factory, does not of necessity stamp them as 
realty. 

Recognizing the difficulty of prescribing a rule that 
may be applied to such cases in general, and knowing 
no test that may be applied with anything like uni- 
formity, we think, however, that this case comes 
within the ruling in Teaff v. Hewitt and Case Man- 
ufacturings Co, V. Gafveny supra^ and we hold that 
the stills are not fixtures. 



In the Matter of the Assignment of the Geo. 

Weber Brewing Company. 

Fixtures — Machinery^ etc., of brewery. 

An ice machine, boiler, engine and machinery, all connected 
with a brewery and removable without injury to themselves 
or the building, held as between mortgagor and mortgagee 
fixtures. 

Decided March 12, 1889. 

The facts are stated in the opinion. 

Ramsey, Max-well & Ramsey and Kittredge & 

Wilby, for creditors. 

yordan (t yordan, for assignees ; Kramer & 

Kramer, for Henzler, administrator, and Mallon, 
Coffey (& Mallofi, for assignee. 

GOEBEL, J. 

In 1869, Meinrod and FridoHn Kleiner were part- 
ners and the owners of what is now known as the 
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" Weber Brewery." Fridolin Kleiner having died, 
his executor conveyed to Meinrod Kleiner the undi- 
vided one-half interest of Fridolin Kleiner in the 
brewery, and took in part payment a mortgage upon 
the real estate. This mortgage was subsequently 
transferred and assigned to Henzler, administrator of 
Fridolin Kleiner. 

In 1873 Meinrod Kleiner sold the brewery property 
to George Weber, and in 1885 George Weber con- 
veyed the same to the George Weber Brewing Com- 
pany. In 1884 George Weber purchased an ice 
machine at a cost of $22,000, and removed the old 
boilers and parts of machinery, and replaced the same 
by new boilers and the necessary machinery to man- 
ufacture beer. 

By a former order of court, the real estate, build- 
ings, machinery^ boilers, engines and ice machine 
were ordered to be appraised separately, which was 
accordingly done ; and the appraisers in their report 
returned the ice machine, boiler, engine and machi- 
nery as part of the personal property of said estate ; 
to which report Henzler, as administrator, objects, 
maintaining that the ice machine, boiler, engine and 
machinery are part of the real estate, and covered by 
his mortgage. 

This is resisted by Louisa Ehrgott, Barbara Alt 
and others, who hold judgment Hens against the real 
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and personal property of the George Weber Brewing 
Company. 

This mortgage does not purport to cover anything 
but the land. There is no reference to the buildings 
on the land, nor to the business to which it is appro- 
priated. A separate building was erected for this ice 
machine, connecting with the main building by iron 
pipes fastened with cleats. It can be removed with- 
out detriment to the machine itself, or any part of 
the building. 

The boilers were placed long after the execution 

of this mortgage, and are in an inclosure separate 

from the buildings, resting upon a stone and brick 

foundation, arched over with brick work, and may 
be removed without detriment to the boilers, or to 

the building, except the arch. The machines are in 

the main building, securely fastened down with bolts, 

and are connected with the main shaft by belts, and 

operated by power furnished by the engine which is 

also in the building secured by bolts. The engine 

and machinery may be removed without injury and 

without injury to the building. 

The ice machine was returned for taxation as per- 
sonal property by the Company, and was mortgaged 
as such to parties holding chattel mortgages. 

(i) There was no actual annexation to the 
realt)\ 

(2) There was no intention of the party making 
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the annexation to make a permanent accession to the 
free hold. 

(3) The ice machine, boiler, engine and machinery 
are not fixtures but chattel property. 



In the Matter of the Last Will of Dr. J. W. 

Underhill, Deceased. 

Testamentary capacity affected by habit of using cocaine, 

I 

Under the facts in this case the court finds that by a long and 
continued use of cocaine, testator's mental capacity became 
so impaired that at the time of the execution of the paper 
purporting to be his last will, he was of unsound mind. 

Decided March 14, 1889. 

The facts are stated in the opinion. 

Wm. E. Jones and Johnson & Levy^ for the exe- 
cutor. 

Ramsey^ Maxwell & Ramsey^ for heirs. 

GOEBEL, J. 

Dr. J. W. Underhill, on the loth day of September, 
1886, executed a paper writing, purporting to be his 
last will and testament, in which he devided substan- 
tially his property equally between his children, and 
appointed J. Wm. Johnson as executor, and Theodore 
Spear, guardian for his minor children. On the 8th 
day of January, 1887, he executed a paper writing, 
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purporting to be a codicil to his last will and testa- 
ment, revoking the appointment of Theo. Spear as 
guardian, and appointing Dr. Chas. A. Burhaus as 
guardian of his minor children. 

Dr. Underhill died on the 28th day of January, 
1889. This paper writing is now offered for probate. 
In support thereof, Wm. H. Jones, Dr. Trush and 
Dr. Thacker, subscribing witnesses to the will, Charles 
F. Klayer and Wm. Catinaud, subscribing witnesses 
to the codicil, were called, together with other wit- 
nesses. 

Dr. Underhill was, for many years, a physician in 
good practice in this city. He became addicted to 
the use of morphine^ and, subsequently, to the use 
of cocaine, and was using these drugs at the time of 
the execution of this paper writing, and up to the 
time of his death. 

To what extent he was using cocaine at the time 
of the execution of this paper, the testimony does not 
disclose. It is evident that the habit grew upon him, 
and from time to time he increased the doses, so that 
during the latter, period of his life, he was taking sixty 
grains per day. 

Prior to, and after the execution of this paper, he 
was laboring under hallucinations that persons were 
pursuing him, and intended to do him bodily harm ; 
that he was in danger of his life, and carried fire- 
arms. He imagined that friends (whom he considered 
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enemies), intended to incarcerate him in an asylum. 
He secluded himself from them, writing insulting 
letters, and complaining of their actions and conduct 
towards him, when there was nothing to complain 
of. When remonstrated with, he would apologize, 
and again make the complaint. 

At the time of the execution of this paper, he was 
at the Hotel Emery, in this city, having returned from 
a place in Kentucky. He was then under medical 
treatment by Doctors Trush and Thacker, two of 
the subscribing witnesses. On that day, these halluci- 
nations did not manifest themselves. 

Prior to, and at that time, and after the execution 
of this paper, he was laboring under an illusion of 
having bacteria. He imagined that they were present 
in his body, and were creeping through his skin ; he 
constantly spoke of them, and insisted upon a micro- 
scopical examination of specimens of scrapings which 
he had sent to Dr. Thacker. He could not be per- 
suaded that he did not have bacteria. 

At the time of the execution of this paper, he was 
under the influence of cocaine. Aside from the hal- 
lucinations and illusions, at times he would talk 
rationally upon subjects, and then his mind seemed 
to be clear. At the time of the signing of the paper, 
Mr. Jones believed him to be of sound mind ; Doctors 
Rush and Thacker that he was of unsound mind. 

There is no conflict in the testimony as to his 
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being addicted to this habit. As to his mental condi- 
tion at the time of the execution of this paper, what- 
ever it may have been, the hallucinations and illusions 
were of a diseased mind, the result of a continued 
and excessive use of cocaine. 

Was Dr. Underbill at the time of the execution of 
this paper, a person of sound mind and under no re- 
straint ? Until permanent disorder is proved to exist, 
no presumption of insanity can arise. Sanity being the 
normal condition of the human mind, is favored by 
the general presumption. Under section 5929, Rev. 
Stats., the burden of proof is upon the party offering 
the will for probate. 

The American and English authorities hold, that a 
partial unsoundness, not affecting the general faculties, 
and not operating on the mind of a testator, in regard 
to testamentary dispositions, is -not sufficient to ren- 
der a person incapable of disposing of his property 
by will. 

It must be conceded that the hallucinations and 
illusions, in point of fact, had no influence whatever, 
on the mind of the testator, in regard to testamentary 
disposition. Persons of unsound mind are not wholly 
without reason. In the midst of lunacy, the logical 
operations of the mind, though disturbed, are not 
necessarily extinguished. The innate force of logic 
frequently reasserts itself in the midst of incoherency, 
and gives consistency of action ; again, such persons 
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may do right, or do wrong in a particular matter. 
Hence, the fact that he made such disposition of his 
property as the law would have made, in the absence 
of a will, affords no conclusive test of the soundness 
of his mind. 

Nor can we conclude therefrom, that he had testa- 
mentary capacity. The question still remains, was 
he of sound mind ? Or rather, how far is the degree 
of unsoundness of mind involved in the hallucinations 
and illusions under which Dr. Underhill labored, as 
would make it fatal to a testamentary capacity. 

This being a question of fact to be determined from 
the evidence, our conclusion is that by a long con- 
tinued and excessive use of cocaine, his general facul- 
ties became so impaired that at the time of the 
execution of this paper writing, he was of unsound 
mind. 



In the Matter of the Application for the 
Appointment of a Guardian for Nancy Tem- 
pest. 

Guardian for imbecile — Wliat imist appear to justify appointment. 

To justify the appointment of a guardian for an alleged im- 
becile, it must appear that the person is an imbecile 
and a resident of the county. 

Where the infirmity complained of does not render the person 
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incompetent to have charge of her affairs or transact busi- 
ness, and the evidence shows that she has exercised in rela- 
tion to her affairs judgment, economy and prudence, such 
person is not the subject of guardianship on the ground of 

imbecilitv. 

•> 

Decided March 21, 1889. 

The facts are stated in the opinion. 

Bateman & Harper^ for Nancy Tempest. 
Judge Wvi. Worthtngton and Frank M. Coppock^ 
for petitioners. 

GOEBEL, J. 

Hannah Donaldson and Mary Jane Stanley allege 
in their petition that they are the daughters of Nancy 
Tempest, a resident of this county, who is the owner 
of an estate consisting of real and personal property; 
that the said Nancy Tempest is an imbecile, and is 
totally incapable of properly taking care of and pre- 
serving her property, and is, in fact, disposing of the 
same without consideration, and is otherwise im- 
providcntially and injudiciously administering and 
caring for her said estate, so that the same will be ' 
entirely lost, unless the court shall interpose. And 
they pray for the appointment of a guardian to take 
charge of the estate of the said Nancy Tempest. 

To this petition Nancy Tempest files her answer, 
maintaining that she is not an imbecile, or that she is 
incapable of taking care of,.or preserving her property, 
or that she is disposing of the same without consid- 
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eration ; that she is in good health physically, of 
sound mind, and entirely capable of managing her 
own affairs. Upon this issue the parties went to trial, 
and the testimony discloses the following facts : 

Nancy Tempest is in the sixty-fifth year of her age. 
She came with her husband, Michael Tempest, from 
England to this country forty years ago, without 
means. He established a little business of manufactur- 
ing earthen ware in which he was greatly assisted by 
her. As the business increased, it was enlarged, 
and became very profitable, and he was thereby en- 
abldd to accumulate property. He died in 1886, 
leaving a last will, in which he made provision for 
his wife, and devised the remainder of his estate to 
Hannah, Mary Jane, and James, his children, in equal 
shares, and constituted James a trustee to hold 
in trust, the shares of Hannah and Mary Jane 
during their lives, and to pay to them the income and 
profits; the fee to the children of Hannah and Mary 
Jane. 

Nancy Tempest, in her earl}' days, was a woman 
possessing great physical endurance, of robust con- 
stitution, of positive character, attentive and economical 
in the management of her household. Her husband 
would make her an allowance for household expenses, 
and out of this, during a period of many j'ears, she 
was enabled to save quite a sum. With this amount, 
she purchased real estate, and made investments in 
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gas Stock,* street railroad stocks and Little Miami 
R. R. stock. 

Hannah and Mary Jane were married, and after 
that did not make their home with their parents. 
James is unmarried, was for many years in the employ 
of his father, always devoted to his parents, exemplary 
in his habits, and made his home with his parents. 

Nancy Tempest, desiring to make a disposition of 
her property to some extent, during her lifetime, and 
considering the devotion and attention which James 
had given her, indorsed, transferred and assigned to 
him, certain stock to the value of $5,000, and exe- 
cuted a paper writing in which she divided the balance 
of the stocks in three parts, between Hannah, Mary 
Jane and James. These stocks were to be held by 
James in trust during her lifetime, and he was to pay 
to her the income and after her death, to make an 
equal distribution between Hannah, Mary and James, 
after deducting therefrom, an amount that Hannah 
had received from her father, and an amount James 
had loaned her, from her share. 

She also executed a paper writing in which she di- 
vided her real estate into three parts, giving to Samuel 
Hatheral the shares of Hannah and Mary, in trust, to 
pay them the income during their lives, devising the 
fee to their heirs ; and giving to James his share 
absolutely. 

Her reason for making such disposition in reference 
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to Hannah and Mary Jane, was that her husband had 
made a similar disposition of his property. She had 
confidence in her daughters, but not in their husbands. 
And this was a subject much talked about between 
her husband and herself, and was the reason why he 
made such disposition. 

About five years ago, Mrs. Tempest went to Flor- 
ida, and, while there, was seized with a violent attack 
of dysentery. She returned home, and was quite ill. 
Dr. Trush was called and attended her until about 
the middle of February. He was succeeded by Dr. 
Bradford, who said that she had recovered from the 
attack of dysentery, when he found that her mind 
was affected. She could not carry on a connected 
conversation, would forget what she had said, and 
seemed to have no memory. He advised that Dr. 
Everts be consulted. 

Thereupon Mrs. Tempest, together with her hus- 
band, did see Dr. Everts. He examined and 
questioned her, and found that she was suffering from 
premature senile dementia^ and that it was organic. 
He does not remember whether he prescribed for her, 
and did not see her again until four years thereafter. 
He then had occasion to see her again, and this ex- 
amination confirmed him as to his first diagnosis. 

Mrs. Tempest made her home for a considerable part 
of this time with Mrs. Donaldson, her daughter. She 
noticed that her mother was restless and flighty at 
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night, would talk incoherently, and attempted to jump 
out of the window. She was irritable, and at times, 
melancholy. After the first attack, Mrs. Tempest 
made a trip to England, attended to the duties of her 
household, nursed her husband and one daughter 
through their last illness, and there is no further 
evidence which would call forth any criticisms upon 
her conduct, until in the fall of 1888, when she was 
again attacked with dysentery and rheumatism. 

Dr. Owens was then called to attend her, and he 
observed nothing which would disclose any mental 
trouble. She seemed to have recovered, and then 
went to her daughter Mrs. Stanley. Mrs. Stanlej^ 
says that she was restless and despondent, was feeling 
badly and Dr. Countryman was called to attend her. 
He came to see her three times, prescribed for a 
stomach derangement, and did not observe any mental 
unsoundness. Fearing that her mental troubles 
would return, she again consulted Dr. Everts ; and 
this is the occasion already referred to, in Dr. Everts' 
testimony. 

She returned home, and Dr. Geohegan was fre- 
quently called to attend her for rheumatism and other 
ailments. He observed nothing unusual in her con- 
duct, nothing that attracted his attention as to any 
mental trouble. 

Dr. Lyle, a friend of the family, frequently visited her 
and observed nothing wrong with her mind. During 
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the progress of this case, Dr. Comegys was called to 
make an examination with reference to her mental 
condition. After a careful examination, he was of 
the opinion that she was not suffering from senile de- 
mentia^ or that she was a person of unsound mind. 

The petitioner called one — Nettleton, who had been 
employed as a nurse, and had remained four or five 
weeks in attendance upon Mrs. Tempest. Her testi- 
mony does not throw any light upon the question 
whether Mrs. Tempest is of unsound mind ; it is 
directed exclusively, to the conduct of James with 
reference to his mother, and the influence which he 
seemed to exercise over her. Nor does the testimony 
of Mrs, Craig, who was an old friend of Mrs. Temp- 
est, throw any light upon this subject. 

About the time she lost her husband and 
daughter, she had been seriously ill, and was then 
suffering from some stomach trouble. Dr. Priest, a 
a very intelligent gentleman, pastor of Westminster 
Church on Price's Hill, a neighbor and a friend of the - 
family, and a frequent caller before and after the death 
of Mr. Tempest, having had an opportamity of observ- 
ing her conduct, found her to be an intelligent, rational 
person of more than average firmness of character. 

Mr. Oldham, a member of the Bar, who had made 
his home with Mrs. Tempest, from the middle of July 
to the middle of August, 1888, and had spent a num- 
ber of evenings during that period with her, found 
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her exceedingly quaint and interesting. He was 
struck with the shrewdness of her observations, and by 
the force and clearness of the expression of her ideas. 
They conversed upon current topics, discussed relig- 
ion, values of property, investments, etc. 

Samuel Hatheral, Mrs. Hatheral and Mrs. Lyle, all 
have known her for many years, and have found her 
to be a woman of positive character and more than 
average firmness and intelligence. 

Prior to 1872, no authority existed for the appoint- 
ment of guardians for imbeciles. By section 6302 
of the Revised Statutes, the authority is extended. 
Under the prior statute (section 41 S. & C. 387), 
three things were requisite to give the court jurisdic- 
tion. I St. That the person was an idiot or a lunatic. 
2nd. That he was a resident of the county, having a legal 
settlement in some township thereof. 3d. That such 
appointment was necessary for the preservation of his 
property. Under the present statute, the necessity 
for the appointment of a guardian to preserve prop- 
erty is omitted, leaving but two things requisite, 
namely, that he is an idiot, lunatic or imbecile, and 
a resident of the county. 

Our first inquiry, therefore, would be. Is Nancy 
Tempest an imbecile ? If she is, it must follow that 
her property and the management thereof, go to 
the custody of a guardian. Until permanent disorder 
is proved to exist, no presumption of insanity can 
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arise. Sanity, being the normal condition of the 
human mind, is favored by the general presumption, 
and the burden of proof is upon those asserting the 
contrary. 

Mere weakness of mind is not a ground for inter- 
ference. If there be a capacity to manage as the 
result of consecutive reasoning, although the manage- 
ment might not be such as an intelligent, vigorous 
and skillful mind may approve, a jury will not be 
justified in finding the person insane. Re. Schneider^ 
59 Pa. St. 328. 

Weakness and infirmnity coupled with old 
age, and when easily susceptible of influence which 
would authorize the setting aside of a will, would 
not amount to unsoundness, to warrant the ap- 
pointment of a guardian. Re. Collins^ 18 N. J. 
Eq. 253. 

It must appear that the mind of the person is so 
unsound, that he can not apply his faculties to the 
management of his affairs or the government of him- 
self. Re. Lindsley^ 15 Atlantic Reporter i (Supreme 
Court of Errors and Appeals, N. J.) 

Nor would the fact that memory is greatly impaired, 
warrant the appointment of a guardian. Fairfield v. 
GuUifer^ 49 Me. 360 ; 4 N. H. 60. 

Nor would the fact that a person, less careful 
of his property than formerly, or subject to the in- 
fluence of extravagant children, wasting his property. 
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justify the appointment of a guardian. Darling v. 
Befifiett^ 8 Mass. 129. 

Chief Justice Campbell, in the case oi Re. Storich^ 
64 Mich. 685, said that the following charge to the 
jury requested by counsel, but refused b)^ the court, 
was proper: "The infirmity must be such as to 
render her incompetent to have charge of any affairs, 
or do any business. If it does not extend that far, 
then she should not be found by you incompetent. 
If you believe from the testimony that Mrs. Storick 
is possessed of ordinary sagacity, and insight into 
affairs, so that she knows how to care for her 
house and table, and clothing ; to deal and transact 
ordinarj^ affairs, and is not so insane, nor so foolish 
or imbecile as to have no mind or intelligence re- 
garding ordinary matters and affairs which she is 
accustomed to know of, then you are not to find her 
incompetent." 

Whether the court can find Nancy Tempest to be 
an imbecile, depends upon the testimony as presented. 
The recognized ability of Dr. Everts as an expert on 
insanity, has made us waiver somewhat in our con- 
clusions. Whatever may be the state of her mind, 
the testimony does not warrant us in finding that 
Nanc}'^ Tempest is suffering from senile detJientia, 
and, to this extent, we think Dr. Everts was mistaken 
in his diagnosis. That Nancy Tempest was suffering 
from some mental trouble four years ago, is apparent, 
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but we are not prepared to say, from the evidence 
before us, that she is an imbecile. 

We have had opportunity to examine and observe 
her for many days, during the progress of this case. 
Oar conclusion is, -that, while she is not an educated 
woman, she has exercised in her relations to her 
affairs, judgment, economy and prudence, and we 
ought not to interfere. 

It is not within our province in this case, to deter- 
mine whether she has testamentary capacity, nor are 
v/e called upon to say whether the paper writing, in 
reference to the disposition of her personal property, 
was a just or unjust disposition, or whether the gift 
to James, was unworthily bestowed. The acts done 
do not call for an expression as to her mental condition. 

The application is denied and the petition will be 
dismissed. 



In the Matter of the Langdon Road. 

Road appeal — Damages — Board of Control must concur in action of 
Board of County Commissioners. 

The Board of Control must concur in the action of the Board 
of County Commissioners, to entitle parties to an appeal 
from the judgment of the latter board approving the report 
of viewers awarding compensation and damages for the 
establishment of a county road. 

Decide April 3, 1889. 
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The Board of County Commissioners, on the nth 
day of April 1888, approved the report of the viewers 
appointed by it, to estabHsh what is known as the 
'* Langdon Road." The report also contained an 
award for compensation and damages to Perrin, 
Eunice M., and Catherine Langdon, and ordered the 
payment of the same out of the county treasury. 

After the action of the Board of County Commis- 
sioners, and within the twenty days, as provided for 
by section 4689, Rev. Stat., the Langdons executed 
an appeal bond approved by the Auditor, relative to 
the establishment of the road, and also executed an 
appeal bond relative to the assessment of compensa- 
tion and damages, as provided for by section 4699 
Rev. Stat. After the filing of the bonds, the Auditor 
transmitted to this court the original papers in the 
proceedings, under section 4690 Rev. Stat. 

The Board of Control subsequently refused to con- 
cur in the action of the Board of County Commissioners, 
as to the estabHshment of the road, and the payment 
of compensation and damages. Was it necessary for 
the Board of Control to concur in the action of the 
Board of County Commissioners, to entitle the parties 
to an appeal ? 

Howard Ferris^ for petitioners. 
Drausin Wulsin^ for Langdons', 

GOEBEL, J. 
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I St. The viewers having included in their report, 
an award of compensation and damages, without 
payment of which the road could not be established, 
under section 999 Rev. Stat, the Board of Control 
has jurisdiction. 

2nd. The Board of Control having refused to 
concur in the action of the Board of County Commis- 
sioners, the giving of the bond and the filing of the 
original papers in the Probate Court by the County 
Auditor, were unauthorized. 



In Re Estate of Albert W. Mehner, a Minor. 

Where it is sought on exceptions to a guardian's account to 
charge him with an amount of money for which he gave a 
receipt to the administrator of the estate, the guardian may 
show the circumstances under which he gave the receipt, 
and that he did not in fact receive the sum therein stated. 

If there is no evidence to show that the guardian received 
said sum or that it was lost by the failure and neglect 
of the guardian to collect it, be can not be charged there- 
with. 

Decided April 22, 1889. 

E. L. Mehner, late guardian of Albert W. 
Mehner, filed an account to which exceptions are 
filed, and it is claimed that he failed to change him- 
self with a large amount of money belonging to his 
ward. 
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From the testimony it appears that Louis Mehner, 
father of E. L. and A. W. Mehner, died intestate 
leaving a large estate, consisting of government 
bonds amounting to $114,750; cash $12,000; ap- 
praised value of store $3,000; making a total of 
personal property amounting to $139,750. 

Louis Mehner left a widow and four children, all 
of the children being of age at the time of his death, 
except Albert W. Christina Mehner, the widow, was 
appointed administratrix of the estate of Louis Meh- 
ner, and E. L. Mehner was appointed the guardian 
of the estate of his minor brother Albert W. 

There being no debts of the estate of Louis Meh- 
ner, the widow and heirs desiring to close up the 
estate, entered into an agreement and understanding, 
whereby the heirs were to transfer and assign all 
their interest in the estate of Louis Mehner to their 
mother, and to execute receipts to her as administra- 
trix, and thereby enable her to file her final account 
as administratrix. Christina Mehner was then to 
execute a will and make such disposition of the 
property and estate, in accordance with a wish and 
request made by Louis Mehner in his life time. 

In accordance with this understanding, the heirs 
then of age, did transfer and assign their interest to 
their mother, and executed a receipt for their dis- 
tributive share to the administratrix, and the guardian 
of Albert W. Mehner, on behalf of his ward, also 
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signed a receipt for the distributive share of his ward, 
amounting to $20,995. And thereupon the adminis- 
tratrix filed her final account. 

Afterwards Christina Mehner executed a power of 
attorney to E. L. Mehner, and constituted and ap- 
pointed him her attorney in fact to manage and 
control her property. At the time of the transfer by 
the heirs, and the giving of the receipt by the 
guardian and by the heirs, all of the property of the 
estate was intact and in the possession of the ad- 
ministratrix. It subsequently passed into the hands 
of E. L. Mehner by virtue of this power of attorney. 
What then became of the money, is immaterial 
in our judgment, to the questions under consi- 
deration. 

Albert W. Mehner became of age on the 28th 
day of May, 1882, and on the day of Decem- 
ber, 1888, in accordance with, and in furtherance of 
the agreement entered into by the heirs and his 
guardian, executed and delivered to his mother a 
deed for his interest in the real estate left by his 
father. 

It is now sought by Albert W. Mehner to charge 
the late guardian with the sum of $20,995. being the 
amount of the distributive share of A. W. Mehner 
in the personal property of his father's estate, and 
for which the guardian gave to the administratrix his 
receipt. 
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Ferris & Swings for A. W. Mehner. 
Black & Rockholdj for Louis Mehner. 

GOEBEL, J. 

I St. Where an administratrix obtains a receipt from 
the guardian for the distributive share of a minor in 
his father's estate, without the payment of the 
amount stipulated therein, and files the same in the 
Probate Court for the purpose of closing up said 
estate, such guardian will not be precluded on excep- 
tions to his account, when it is sought to charge him 
with the amount for which he gave the receipt, from 
showing the circumstances under which such receipt 
was given, and that he in fact had not received such 
sum. 

2nd. To charge such guardian and his sureties, it 
must appear that by the failure and neglect of the 
guardian to collect such sum, the same was lost to 
the minor. 

3d. There being no evidence that the guardian 
received said sum, or that the same was lost to the 
minor by the failure and neglect of the guardian to 
collect the same, he can not be charged with such 
sum. 
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In the Matter of the Estate of George K. 

Pollard, Deceased. 

Allowance to widow and minor child — Apportionment. 

tt ia in the discretion of the appraisers to apportion the allow- 
ance to the widow and children under sections 6040-1, Rev. 
Stat., and where the appraisers fail to make the apportion- 
ment, the court may make it. 

Where an intestate died, leaving a widow and daughter thir- 
teen years of age, and the appraisers set off to them for their 
year's allowance $1800, and the daughter lived apart from 
the widow, her stepmother : Held, $1,000 a reasonable allow- 
ance to the daughter, and $800 to the widow. 

Decided May 19, 1889. 

The questions here presented are based upon an 
agreed statement of facts, from which it appears 
that George K. Pollard was married to Mrs. Pol- 
lard in July, i886, and died November 3, 1886; 
that he left a child thirteen years of age by a former 
marriage, and died inestate leaving an estate of about 
six thousand dollars, which may be increased within 
the next five years by virtue of a contract entered 
into by him in his life with his surviving partners. 

The appraisers set off to the widow and minor 
child the sum of nine hundred and fifty-five dollars 
in money, five shares of ^letropolitan National Bank 
stock, and a Chamber of Commerce certificate, 
making a total value of about eighteen hundred 
dollars. The widow was appointed the administra- 
trix of the estate, and William Johnson was appointed 
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guardian of the minor child. The minor child not 
being willing to live with the widow (she being her 
stepmother), the guardian took her to his own home, 
where she is well taken care of. The widow, how- 
ever, has not refused to permit the child to live with 
her and to be supported out of the allowance. 

The guardian now moves for an order to apportion 
the allowance between the widow and minor child. 

William Cornell^ for guardian. 
Willis Kemper^ for widow. 

GOEBEL, J. 

Is there power in the court to make such order } 
Section 6040 Rev. Stat., provides that the appraisers 
shall set off and allow to the widow and children under 
the age of fifteen years, if any there be, or if there be 
no widow, to such children sufficient provisions or 
other property to support them for twelve months 
from the death of the decedent, and section 6041 
provides that when there is not sufficient personal 
property, or property of a suitable kind, to set off to 
the widow and children, as provided by the preceding 
section, the appraisers shall certify what sum, or 
further sum in money, is necessary for the support of 
such widow or children. 

It is evident that the object of this legislation 
was to give to the widow and minor children, 
or either of them, property sufficient to maintain 



218 GOEBEL'S PROBATE REPORTS. 

Estate of George K. Pollard, Deceased. 

and support her or them for twelve months, and 
in cases where there are children and a widow, such 
allowance is not made to the exclusion of the other. 
It is also reasonable to suppose that the allowance in 
this case would not have been -made to this extent 
were there no minor child. 

If, therefore, the minor child has an interest in the 
allowance, it becomes a question as to what portion of 
such allowance ought to go to the support of the child. 
This, in my judgment, was within the discretion of 
the appraisers to determine. The appraisers having 
failed to make an apportionment, there is power in 
this court to make an apportionment under section 
6043 of the Revised Statutes, which provides that 
the court may, on petition of the widow or other 
person interested, review the allowance made to the 
widow or children, and increase or diminish the same 
and make such order in the premises as it shall deem 
right and proper. 

In this case it is not claimed that the allowance is 
excessive if the sum is to be apportioned between the 
widow and minor child. 

How shall this allowance be apportioned ? There 
are no definite rules by which the court is governed 
in making an apportionment. There are many things 
to be considered; the manner and mode in which 
these parties were accustomed to live, the age of the 
minor child, the health of the widow and child. 
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All of these are elements which the court may con-^ 
sider. 

In this case, we have a widow upon whom no minor 
child or children are depending, who by reason of her 
age and experience is better able to maintain herself; 
while upon the other hand there is a child of tender 
years, requiring care, attention^ and an education, in 
order that she may occupy a suitable station in life, 
whose demands and wants are therefore greater 
than those of the widow. 

Upon careful consideration I have come to the 

conclusion that one thousand dollars would be a 

reasonable allowance to the minor child, and eight 

hundred dollars to the widow. An entry will there- 
fore be made dividing the allowance of eighteen 

hundred dollars in the proportion just named. 

Note. — On appeal the Common Pleas Court allowed the widow one 
thousand dollars and minor eight hundred, and affirmed judgment as to all 
other matters. 



In the Matter of the Estate of Phillip Koch, 

Deceased. 

Wife loaning money to husband — No implied promise to repay. 

Where a wife advanced to the husband money, her separate 
property, which he expended in the improvement of his 
real estate and the payment of his debts; in the absence of an 
express promise by him to repay her at the time, no implied 
promise will arise to support a claim by her against his 
estate after his death. 

Decided June 1, 1889. 
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Emma Koch the widow of Phillip Koch, and the 
administratrix of his estate, presented a claim in the 
sum of $2,574.70, and asked that the same be allowed 
as a valid claim against said estate. This sum less 
the accrued interest and dividends was paid to the 
Price Hill Eagle Loan and Building Association upon 
twenty shares which stood in the name of Emma 
Koch, and was withdrawn in installments by the 
husband with the approval of his wife, and expended 
by him in the improvement of his real estate and the 
payment of his debts. The allowance of this claim 
was resisted by the heirs. 

Upon the trial Emma Koch testified that her hus- 
band had on two occasions promised to repay her, or 
convey to her certain property in settlement thereof; 
that he died without making such payment or con- 
veying the real estate. To the testimony relating to 
the declarations of the husband, objection was made. 
It subsequently appearing that such declarations of 
the husband were not made in the presence of a third 
party competent to be a witness, and having been 
admitted subject to such objection by the heirs, the 
testimony relating to the declarations of the husband 
to the wife was subsequently ruled out by the court. 

Albert Bettinger^ for Emma Koch. 
Ferris^ Morroiu & Oldham^ for the heirs. 

GOEBEL, J. 
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There was no other testimony offered to prove a 
promise on the part of the husband. We think that 
the testimony is sufficient, however, to warrant us in 
holding that this money was the separate property of 
the wife, and that the husband in his life time did 
not repay the same. There being no competent 
testimony to establish a promise on the part of the 
husband to repay, the question arises whether the 
law will imply an undertaking by the husband to 
repay the wife for money given him under such cir- 
cumstances. 

' By the rules of the common law, married women 
are placed under many and severe disabilities, both 
as to their personal and property rights. The hus- 
band's dominion over the person and property of his 
wife is fully recognized. She is utterly incompetent 
to contract in her own name ; her personal chattels 
are absolutelv his. 

Under section 3109, Revised Statutes, as it stood 
before the amendment of 1884 (Ohio L. vol. 81 p. 
209) the wife could hold personal property separately, 
and the husband could not reduce it to possession 
without her express assent. By that amendment the 
wife may hold her separate property under her sole 
control, and she may in her own name during cover- 
ture contract to the same extent and in the same 
manner as if she were unmarried. She can contract 
with reference to it even with her husband, and when 
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such property comes into his possession she is 
not divested of her right, but may sue for its re- 
covery. 

The object of this legislation was to abrogate the 
disabilities imposed by the common law. But we do 
not think these provisions either in letter or spirit 
affect the question before us. The mutuality of inter- 
est between husband and wife which arises out of 
the relation is, in our judgment, not affected by this 
legislation. The presumption is that when a wife 
makes advancements to her husband, in view of the 
mutual benefits which are likely to accrue from such 
advancements, she has no claim against him or his 
estate unless there be an express promise to repay 
her. In the absence of such promise she cannot re- 
cover against her husband, his creditors or his heirs. 
The law will not create under such circumstances, 
the relation of debtor and creditor. Jenkins v. 
Middleton, 68 Md. 540; Hanson v. Manley^ 72 
Iowa 48. 

We do not mean to say that she could at no time 
be a creditor of her husband. The court will enforce 
the contract of the parties if any exists, but it will not 
imply an agreement when the parties have not entered 
into a contract. If such money or other separate 
property has been received by the husband with the 
knowledge and acquiescense of the wife and without 
an express promise to repay her at the time, no im- 
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plied assumpsit, either legal or equitable, will arise 
to support a claim against the husband or. his estate. 
Grover & Baker Sewing Machine Company v. 
Radcliff^ 63 Md. 496. 

To support the claim of the wife for money re- 
ceived by the husband, against the rights oi bona fide 
creditors of the husband, it must appear that it was 
received by the husband under an agreement to repay 
her or to invest it for her use. The Farmer^ s and 
Merchants National Bank of Baltimore v. Jenkins, 
65 Md. 245. 

It is mantained for Emma Koch that the money 
given by her to her husband can not be treated as a 
gift. It is not claimed by the heirs that it was a gift, 
nor does a presumption arise that it was ; nor is it 
claimed that it was held in trust. 

But the claim is that the money so given by her to 
her husband was a loan, and the case was tried upon 
that issue. And we place this decision on the ground 
that there being no testimony of an express promise 
to repay the money by the husband, an implied 
promise to repay can not arise, and he was therefore 
in no legal sense her debtor, and she can not recover. 
Her claim will be rejected as not being a valid claim 
against the estate. 
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In the Matter of the Assignment of Henry 

Grotenkemper. 

Assignment for creditors — Agreement to compromise — Priority of 
liens, 

A, the treasurer of a church, loaned 816,000 of its funds to 
B; B executing and delivering to A thirty-two notes 
of $500 each, and also his mortgage on certain real estate 
to secure their payment. A indorsed and transferred 
these notes to the church. B paid half of the notes, and 
failing to pay the remaining half, the church brought suit 
against A as indorser, recovered a judgment against him, 
levied an execution against his stock in trade and real- 
ized $6,026.75. B had also executed and delivered to A, 
deeds of certain real estate as further security for his loan, 
which were considered by the parties as mortgages and 
held as such. By the proceedings of the church against A, 
he became insolvent and B desiring to recompense A, by 
way of compromise, agreed to pay to A's wife $2,000, she 
having before that time become the owner and holder by 
transfer from her husband of all claims he held against B. 
The parties then entered into an agreement with each other 
by which A and his wife were to reconvey to B all the rea] 
estate the latter had conveyed to A in the deeds mentioned, 
in consideration of which B was to pay to A's wife the sum 
of $9,875.35, and discharge A from his liabilities as indorser. 
Subsequently B made an assignment for the benefit of 
creditors. Held, that A's wife had a valid claim for $2,000, 
against B's assignee, but that it was postponed to the liens 
and judgment acquired after the execution and delivery of 
the deeds and mortgage. 

Decided June 14, 1889. 

Henry Grotenkemper prior to his assignment 
was engaged in business in this city, and requiring 
money from time to time, he prevailed upon his 
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friend J. H. Temmen to assist him. They had 
numerous transactions. From the evidence it ap- 
pears that Temmen, being at the time treasurer 
of St. George's church, and having a large amount 
of money in his hands belonging to the church, 
loaned to Grotenkemper the sum of sixteen 
thousand dollars, Grotenkemper in return executing 
and delivering to Temmen thirty-two notes of 
$500 each, and also his mortgage on certain 
real estate, being part of the property mentioned 
in the agreement to which I shall hereafter refer, to 
secure such notes. Temmen in turn indorsed and 
transferred these notes to the church. Grotenkemper 
paid sixteen of the notes as they became due. Hav- 
ing failed to pay the remaining notes, the church 
brought suit against Temmen as indorser^ and re- 
covered a judgment against him. Temmen at the time 
was engaged in the hardware business, and had a 
stock of goods valued at between fourteen and fifteen 
thousand dollars, An execution was issued upon this 
judgment and the sheriff levied on the property and 
realized $6,026.75. 

In addition to the mortgage Grotenkemper con- 
veyed by two deeds certain real estate, being part 
of the property mentioned in the agreement hereafter 
referred to, to secure Temmen on any claim he might 
have against him. These deeds were by the parties 
considered as mortgages and held as security only. 
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Tern men by reason of this levy and sale became a 
bankrupt. Grotenkemper realizing that Temmen had 
sustained a heavy loss, desired in some measure to 
recompense him, and after some discussion and 
negotiation between them, they compromised their 
differences by Grotenkemper agreeing to pay to Mrs. 
Temmen two thousand dollars, she before that time 
having become the owner and holder by a transfer 
from J. H. Temmen of all claims against Groten- 
kemper, and thereupon the parties entered into the 
following agreement : 

"Know all men by these presents that, whereas, 
Henry Grotenkemper has heretofore conveyed cer- 
tain real estate mentioned in the following deeds 
recorded in Book 429, page 284 ; Book 358, page 138, 
and Book 404, page 255 respectively, all of the records 
of Hamilton County, State of Ohio, to J. H. Temmen, 
and, 

" Whereas, the said J. H. Temmen is willing to 
reconvey all of said real estate to said Henry Groten- 
kemper or such person as he may direct upon the 
payment to Catherine Elizabeth Temmen of certain 
sums of money that the said J. H. Temmen claims 
the said Grotenkemper owes him, and for which he 
became liable by reason of indorsing the paper of. 
said Grotenkemper, and upon being released there- 
from ; 

*' Now, therefore, the said Grotenkemper agrees to 
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pay said Catherine Elizabeth Temmen, her adminis- 
trators or assigns, one-half in one year, and the other 
half in two years from the date hereof the sum of 
$9,786.35, with interest thereon from the 20th day of 
January, 1880, at the rate of six per cent., per annum, 
and also agrees to proceed to discharge said J. H. 

Temmen from such liability as indorser. 

** On receiving payment as aforesaid, and being 

released from said indorsements said J. H. Temmen 

and said Catherine Elizabeth Temmen, his wife, agree 

to execute proper deeds of conveyance to said 

Grotenkemper, or such person as he may direct, for 

all said real estate mentioned in said deeds, and this 

agreement when executed and carried into effect to 

be a full and fair settlement of all matters between 

said parties. 

" In witness whereof we have hereunto subscribed 

our names on this 20th day of January, 1880. 

(Henry Grotenkemper, 
J. H. Temmen, 
I Catherine Elizabeth Temmen.'' 

Grotenkemper subsequently made an assignment 
for the benefit of his creditors. 

J. A. Jordan^ for Catherine Temmen. 
Herman Muller and E. P. Bradstreety for cred- 
itors. 

GOEBEL, J. 
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The property described in the agreement being 
held in trust for Grotenkemper, the question arises, 
has Catherine Temmen a valid claim for $2,000, and 
if so, is it a prior lien upon the property so held in 
trust. 

It is maintained that there wa^ no consideration for 
the transfer by Temmen to Catherine Temmen of 
his claim against Grotenkemper. The evidence 
shows that J. H. Temmen at the time of the assign- 
ment of his claims against Grotenkemper was indebted 
to Catherine Temmen, but we do not think it is a 
proper question to raise. 

Grotenkemper entered into the agreement with 
Catherine Temmen. He recognized her as his credit- 
or, and she him as her debtor. Grotenkemper could 
not make this defense at this time. His trustee on be- 
half of his creditors is estopped. 

True, Catherine Temmen, stands in no better posi- 
tion than J. H. Temmen, so far as the claim is 
concerned, for at the time of the transaction the 
claim was due, and it is subject to any equities that 
could be interposed. 

It must be conceded that there was no legal liability 
against Grotenkemper for the loss Temmen had sus- 
tained by reason of the sale, which he, Temmen, could 
have enforced in a proceeding at law. 

It has been held that a loss or expense occasioned 
by a surety attempting to avoid payment of an obliga- 
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tion can not be considered as a subject of indemnity. 
Hayden v. Cabot^ 17 Mass. 169; Sedgwick on Meas- 
ure of Damages, 7th Ed. 124; 2 Sutherland on 
Damages 577. 

Yet, there was an equity, which was a subject for 
consideration by Grotenkemper, and this was so 
recognized by him. Temmen wanted the entire 
value paid to him ; Grotenkemper declined. That a 
compromise was effected is evident. Whether it 
was a valid claim can not be inquired into now. A 
compromise of a doubtful claim is a good considera- 
tion for a promise to pay money, and when an 
action is brought upon such promise, it is not neces- 
sary to show that the claim is a good and valid one. 
Crans v. Hunter^ 28 N. Y. 389 ; Seaman v. Seaman^ 
12 Wend. (N. Y.) 381 ; Russell v. Cook, 3 Hill (N. 
Y.) 504. 

This court will therefore not look beyond the 
compromise. 

Has Catherine Temmen a prior lien ? If she has, 
it is not by virtue of any stipulation in the deeds or 
mortgage, but by virtue of an agreement entered into 
subsequently to the execution and delivery of the 
deeds and mortgage, and intended to cover an amount 
not contemplated at the time. The law is well settled 
in Ohio, that future advances may be secured by 
mortgage when so stipulated, and it has also been 
held that a subsequent mortgage will have priority 
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over it, as to any, advances made after such subse- 
quent mortgage is placed on record. Spader v. 
Lawler^ 17 Ohio 371 ; Chateau v. Thompson^ 2 O. S. 
114; West V. KlotZj 37 O. S. 420; yones v. The 
Guaranty and Indemnity Co.y loi U. S. 622. 

The doctrine upon which all these cases rest is 
notice. Apply that doctrine here, and we find an 
agreement of the parties, not on record, which would 
have been notice to the world that the property was 
liable for more than was originally stipulated, and 
which seeks to enlarge the security and postpone 
subsequent lien holders. Such subsequent Hen holders 
were not advised, nor enabled to guard against such 
encumbrances. To permit a security to be enlarged 
under such circumstances would be to deprive them 
of all their rights, and of the security which they had 
a right to rely upon by the record. 

Nor do we think that the two thousand dollars 
was an advancement within the ruling of the cases 
cited. It was a compromise of a claim separate and 
distinct from the nature of the claim for which the 
deeds and mortgage were executed. 

While we hold that Mrs.Temmen has a valid claim, 
we also hold that such claim is not prior to the liens 
and judgments, which became liens after the execu- 
tion and delivery of the deeds and mortgage, and to 
the extent of the two thousand dollars, her claim 
must be postponed to that of the other lien holders. 
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In the Matter of the Assignment of Amandus 

Ebert. 

Deed of AasignmeTU — Chattel Mortgage — Priority. 

Where a person in failing circumstances, to secure an indebted- 
ness to his wife, who was in Europe at the time, executed a 
chattel mortgage to her, and fraudulently procured an 
attorney to sign and swear to the affidavit to the same as 
her agent, and caused it to be filed, before a deed of assign- 
ment executed by him; Heldy that the mortgage was void as 
against the creditors of the mortgagor. 

Decided July 18, 1889. 

Amandus Ebert was engaged in business at the 
time of his assignment on the 19th day of December 
1888. At this time he was indebted to his wife in 
the sum of $14,773. There is no dispute as to this 
indebtedness. In order to secure the same he exe« 
cuted a chattel mortgage to his wife, Martha Ebert, 
on the 19th day of December 1888, which was duly 
filed before the deed of assignment. 

From the evidence it appears that at the time of 
the execution of this chattel mortgage, Martha Ebert 
was in Europe. The assignor finding himself in fail- 
ing circumstances, and desiring to secure his wife 
upon her indebtedness, sought the advice of Albert 
M. Reinhardt, his attorney, (and who subsequently 
became the assignee) as to what course was necies- 
sary to pursue to carry out his object. 

When informed by his attorney that it was neces- 



232 GOEBEL'S PROBATE REPORTS. 

Assignment of Amandns Ebert 

sary for Mrs. Ebert to sign and swear to an affidavit 
to the mortgage, he said she was not in the city, and 
when he inquired of Mr. Reinhardt whether he 
(Reinhardt) could not sign and swear to such affidavit, 
Reinhardt repUed that he could if he was so author- 
ized by Mrs. Ebert, and suggested to Ebert to get 
such authority from his wife. Ebert said he would 
write to his wife, and then left. 

After a sufficient time had elapsed for a letter to 
arrive by mail from Europe, Ebert made his appear- 
ance in the office of the attorney, and presented a 
letter addressed to the attorney, purporting to have 
been written by Mrs. Ebert, which Ebert said had 
been inclosed in a letter to him. This letter author- 
ized Mr. Reinhardt to represent her in the matter of 
the indebtedness against her husband. 

In pursuance of this letter, Mr. Reinhardt made 
the necessary affidavit to the chattel mortgage as her 
agent and attorney. It subsequently appeared that 
this letter was not written by Mrs. Ebert, nor did she 
have any knowledge of the same until her return to 
America, nor had she authorized Reinhardt to repre- 
sent her. 

It is also in evidence that Ebert had control of all 
of Mrs. Ebert's property, and was representing her 
as agent. It is now claimed that Ebert had, by virtue 
of his authority as agent, the right to delegate such 
powers to Reinhardt. 
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Taple^ Moos & McCabe^ for creditors. 
Ferd. Vogeler^ for Mrs. Ebert. 

GOEBEL, J. 

Whether Ebert was the agent, or had power to del- 
egate such authority to Reinhardt, it is not necessary 
to determine. Ebert did not act upon such author- 
ity, and Reinhardt did not assume to act upon Ebert's 
authority. Reinhardt not being the agent or attorney 
of Mrs. Ebert, had no authority to make the affidavit 
to the chattel mortgage. The chattel mortgage to 
Mrs. Ebert not having been sworn to by the mort- 
gagee, her agent or attorney, as provided by section 
4154 R. S., the same is void as against the creditors 
of the mortgagor. Hanes v. Tiffany^ 25 O. S. 549 ; 
Blandy v. Benedict^ 42 O. S. 295. 



In Re Estate of James Dair, Deceased. 

SurviviTig partner^s duty as administrator of estate of deceased 
partner • 

Under our statute the appointment of an administrator does 
not operate to extinguish a debt he owes the intestate. 

The appointment of a surviving partner as administrator of 
the estate of a deceased partner, does not extinguish the 
firm's indebtedness to the estate of the latter. 

On the death of a partner of a firm, it is the duty of the sur- 
viving partner to wind up the affairs of the partnership, and 
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as his administrator to take any surplus to which the estate 
of the intestate is entitled and charge himself therewith. 

This rule is not altered by the fact that the indebtedness is 
not ascertained, that it remains uncollected without the 
fault of the administrator, and that the surviving partner 
was insolvent at the time of his appointment as adminis- 
trator, and continues so. 

Decided August 8, 1889. 

J. A. Jordan alleges, that he is the administrator 
de bonis non of the estate of James Dair, deceased ; 
that on the 19th day of April, 1875, George W. 
Keen was duly appointed and qualified as the adminis- 
trator of the estate of the said James Dair, deceased, 
and acted as such until the 12th day of May, 1885, 
when he resigned ; that the said Keen is indebted to 
the estate of the said James Dair in the sum of 
Twenty-five thousand dollars ; and that the said 
George W. Keen, as administrator of the estate of 
James Dair, has failed, neglected and refused to charge 
himself as such, with said indebtedness. 

Wherefore he prays that the court declare said 
amount to be assets of said estate in his hands, and 
that the said George W. Keen, as such administrator, 
be charged in his account with said amount. 

James Dair, at the time of his death, was a mem- 
ber of the firm of Geo. W. Keen & Co., of which 
Keen, the administrator, was the senior member. 

Jordan & Jordans^ for administrator de bonis non. 

C. B. Alattheivs and Lincoln ^ Stephens d^ Lincoln^ 
for Keen. 
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For the purpose of determining the questions pre^ 
sented it is admitted that if an account were stated 
of the partnership affairs there would be due from 
George W. Keen to the estate of James Dair, a 
certain amount. 

But it is maintained by Keen, 

First. That the amount that the Court may find to 
be due, would not be such a debt as the statute con- 
templates is chargeable to an administrator under 
section 6069 of the Revised Statutes. 

Second. If it is a debt within the meaning of sec- 
tion 6069, it is not chargeable against Keen as 
administrator, if Keen as administrator, was and ever 
since continued to be insolvent. 

At common law, if a creditor appointed his debtor 
his executor, the appointment operated as a release 
or extinguishment of the debt. And the law was 
the same where the creditors appointed one, of 
several joint, or even joint, and several debtors, his 
executors ; and in such case it operated as an extin- 
guishment of the debt as to all and released all. 

But this rule has been abolished by the enactment 
of section 6069 which provides that the naming of 
any person executor in a will, shall not operate as a 
discharge, or bequest of any claim which the testator 
had against such executor; but such claim shall be 
included among the credits and effects of the deceased 
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in the inventory. And the executor shall be liable 
for the same, as for such money in his hands, at the 
time such debt or demand becomes due, and he shall 
apply and discharge the same in payment of debts 
and legacies among the next of kin, as part of the 
personal estate of the deceased. 

It is well settled in Ohio by the express provision 
of this section, and by decisions, that such claims shall 
be assets in the hands of an executor, to be accounted 
for by him; and this rule includes administrators. 
Bigelow V. BigeloiVj 4 Ohio 138; Hall v. Pratt ^ 5 
Ohio 72 ; Tracy v. Card^ 2 Ohio St. 432 ; Shields v. 
Odell^ 27 Ohio SL 398. 

This is the law in New York under a similar statute, 
and substantially the same result has been reached 
in Massachusetts and in other states. Matter of 
Accounting of Consalus^ 65 N. Y. 340 ; Baucus 
V. Stover^ 89 N. Y. i ; Soverhill v. Suydan^ 59 
N. Y. 140; Ipswich Mfg. Co. v. Story ^ 5 Met. 
(Mass.) 310. 

But is claimed that such debts did not become 
assets in the hands of Keen because, at the time of 
his appointment, he was the surviving partner and 
entided to the assets as such ; again, that if any in- 
debtedness existed, it can only be to the firm, and no 
individual obligation arises until there has been a 
settlement of the partnership accounts, and a closing up 
of the partnership affairs ; that this not having been 
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done during the time Keen was the administrator, 
whatever indebtedness the court may find to exist, 
cannot now be charged against him. 

Keen was entitled to the partnership assets. As the 
surviving partner, it was his duty to wind up the con- 
cern by applying its assets to the payment of its 
debts, and take, as administrator, any surplus to which 
the estate might be then entitled. Can there be any 
doubt but that he must charge himself with such 
surplus ? 

If he took such assets, as surviving partner, under 
section 6069 Rev. Stat., then as administrator, he 
must account to the estate for the interest of Dair in 
said partnership ; not by reason of section 6069, but 
upon an express contract made as an individual, 
whereby he agreed to pay a certain sum to the estate, 
not upon an indebtedness existing in the life time ot 
Dair, but one subsequently accruing. 

But it is not sought to charge Keen with any 
surplus or the value of the interest of Dair in the 
partnership assets. It is sought to charge him with 
an indebtedness existing in favor of Dair at his death, 
growing out of their partnership affairs. 

It must be admitted that, in the ordinary acception 
of the terms, one partner can not be indebted to 
another ; nor can such partner sue his co-partner on 
an indebtedness arising out of partnership transactions. 
An individual obligation arises when the partnership 



238 GOEBEL'S PROBATE REPORTS. 

• ^ 

Estate of James Dair, Deceased. 

affairs are closed up. While Dair, during the exist- 
ence of the partnership, could not enforce in law his 
claim against Keen, we do not understand that, such 
debt could not be enforced on the appointment of 
Keen as administrator. On Dair's death the partner- 
ship was dissolved and the disability no longer existed. 

The question here does not depend upon the time 
when the debt may be enforced. But did a debt 
exist in favor of Dair against Keen at the time of 
Dair's death ? 

The reason for the common law rule was, that an 
executor could not maintain an action against him- 
self. His appointment by his creditors to that office 
suspended the action and practically discharged it. 

Although section 6069 abolishes that rule, the 
principle of the rule still exists, the difference being 
in the result. Now the debt becomes assets in the 
hands of the executor or administrator. And this 
proceeds upon the ground that, when the same hand 
has to pay and receive money, that which the law 
requires to be done, shall be deemed to be done. 

Assuming now, that this was a debt due the firm 
of Keen & Co., as administrator. Keen could not sue 
this firm of which he was a member. Now let us 
assume that this was a debt due the estate of Dair ; 
Keen as administrator, could not sue himself. There 
was therefore, in either event, no way by which Keen, 
as administrator, could enforce payment from the 
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firm or from him individually, both being unwilling 
to pay. 

It is also claimed that the amount of the liability 
has not been fixed. In other words, it is an un- 
liquidated debt, and, therefore, not such a debt as 
contemplated by section 6069. It is true in this 
case, that the amount of the liability has not been 
determined. That is one of the objects of this proceed- 
ing. Shall it stop because Keen has not acknowledged 
the amount of his indebtedness ? If it must, then the 
administrator may simply deny his indebtedness, and 
thereby deprive the court of its jurisdiction. 

Every claim which a testator has against the per- 
son appointed executor does not become assets. The 
statute says any "just claim." The justness of a 
claim may depend upon an adjudication, and it was 
not intended to deprive either side of the right to 
prove or disprove such claim. 

Counsel cite Shields v. Odell^ 27, Ohio State 398. 
We do not see that that case has any application to 
the one at bar. The court there held that the prin- 
ciple involved in the appointment of a debtor as 
administrator by which the debt is converted into 
assets in his hands to be accounted for, does not 
apply to one who is only conditionally liable to the 
estate. 

In that case, Jacob H. Moore was a surety on the 
bond of Abraham J. Moore, executor, who was sub- 
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sequently removed. Jacob was appointed in his 
stead. Abraham being indebted to the estate, it was 
sought to charge Jacob, on his appointment as adminis- 
trator with the amount of Abraham's liability to the 
estate under section 6069, he being a surety on 
Abraham's bond. In deciding the case, the court 
said, that the principle applicable to one who is a 
debtor, is not applicable to one who is a suretj' ; that 
a conditional liability is not always a debt, and that 
such surety was entitled to his day in court. 

Keen's position in this case, is not dependent upon 
a contingent liability. The court having jurisdiction 
to hear and determine the questions involved, on 
determining the amount of the indebtedness, makes 
him a debtor absolutely and unconditionally. He has 
had his day in court. 

It is also claimed, that under sec. 6181 R. S., Keen 
should not be charged, if it should appear that the debt 
remained uncollected without his fault. This section 
can have no application to the questions here involved. 

We are also asked to decide that if Keen was in- 
solvent at the time of his appointment and remained 
so, his sureties are not liable. Upon this prop- 
osition we express no opinion. We do not think it 
necessary to do so. The questions here involved 
do not depend upon the solvency or insolvency of 
Keen, or whether his sureties would or would not be 
affected. 
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Let this case proceed upon its merits ; and if the 
court shall find an amount due, it must follow 
that such amount is assets in the hands of Keen and 
he will be so charged in his account. 



In the Matter of the Estate of Adam Beyer, 

Deceased. 

Benefit Society — Death of beneficiary before member — TTAo entitled to 
benefits. 

Under the laws of a benefit society, which provided that in the 
event of the death of a beneficiary selected by a member 
before the decease of such member, if he should make no 
other disposition thereof, the benefits should be paid to the 
heirs of the deceased member, a benefit certificate made 
payable to the wife of a member who survived her, and who 
died intestate without issue leaving brothers and sisters and 
without changing the original certificate, is payable to them 
and not subject to the payment of his debts: And it is not 
material whether the certificate was issued by a foreign or 
domestic corporation. 

Decided September 4, 1885. 

Adam Beyer, in his life-time, was a member of 
Concordia Lodge of Cincinnati, a subordinate lodge of 
the Order of Knights of Honor, a corporation existing 
under the laws of Kentucky. Under the general laws 
of the association, every member was entitled to a 
benefit certificate, payable after his death, stipulating 
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the payment of a sum, not to exceed two thousand 
dollars, to be paid to his family or as he might direct. 

In this case Beyer directed the payment to be 
made to his wife and the certificate was issued ac- 
cordingly. He survived her, and died intestate with- 
out issue, but leaving brothers and sisters, and without 
changing the original certificate. 

Col. Tafel having been appointed administrator of 
Beyer's estate, the $2,000 was paid to him by the 
association, without the knowledge and consent of the 
heirs, and he holds the same to abide the order of the 
court in determining whether the amount is assets 
in his hands, subject to the payment of the debts. 

Gustav TafeU for administrator. 
Gray & Tiskbein^ for heirs. 

GOEBEL, J. 

It is contended, on behalf of the creditors, that this 
amount is subject to the payment of the debts of 
Beyer's estate, and assets in the hands of the adminis- 
trator for that purpose ; that the association is a corpo- 
ration of Kentucky, and that the administrator, having 
received the amount as such administrator, it became 
assets in his hands to be administered upon by him. 

In my judgment, it would make no difference 
whether this certificate was issued by a foreign cor- 
poration or not. The question is, who is entitled to 
this money under the contract ? 
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Under section 4 of the general laws of this associa- 
tion, Beyer had a right to direct to whom this benefit 
should be paid. He had a right, under section 5, to 
surrender this certificate and direct to whom a 
new certificate is to be made payable. Under 
section 6, in case of the death of one of the bene- 
ficiaries,, if there are more than one, it shall be paid 
to the survivor, unless the member had made a previ- 
ous disposition thereof. And under section 7, in the 
event of the death of all of the beneficiaries selected 
by the member before the decease of such member, 
if he shall make no other or further disposition thereof, 
the benefits shall be paid to the heirs of the deceased 
member. 

Beyer having made the certificate payable to his 
wife and having survived her, dying without having 
changed the same, and leaving no issue, his brothers 
and sisters under the contract, are entitled to the 
benefits. 

Where a corporation whose charter makes such 
certificate the exclusive property of the beneficiaries, 
the same is to be treated as a contract of life insur- 
ance, under the rule laid down in the case of State 
v. The Standard Life Association^ 38 O. S. 281, and 
the proceeds of such certificate are exempt from the 
debts of the decedent. 

Nor can an administrator by his act, without their 
knowledge and consent by accepting this money, 
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bind the heirs ; nor did such money under such cir- 
cumstances, become assets in his hands and subject 
to the payment of the debts of the decedent. 

The exceptions to the inventory will be overruled. 

Note. — Affirmed by the Common Pleas Court and Circuit Courts. 



Harry L. Cooper, Executor of the Last Will 
AND Testament of Enoch Hayes, Deceased 
vs. Mary Ann Sykes. 

Will — Construction — Charge on property. 

Where a testator charged two pieces of property, devised to 
two persons respectively, with the payment of debts in equal 
proportions, he intended that each should bear one-half of 
the debts, and did not intend that an apportionment should 
be made according to the value of each piece. 

Decided September 4, 1885. 

This is an action brought by the executor in this 
court, to sell the real estate in the petition described 
for the payment of debts. It is claimed in the peti- 
tion, that Enoch Hayes died seized in fee simple of 
the real estate in the petition described, subject to the 
life estate of his mother, Mary Ann Sykes ; and that 
it is necessary to sell the same for the payment of the 
debts of said decedent. 

To this petition Mary Ann Sykes files an answer 
and cross petition setting forth in substance, that she 
is the mother of said decedent, and that said Enoch 
Hayes was the owner in fee simple of a large tract 
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of land in Dearborn County, Indiana ; that he left a 
last will and testament ; that by said will he devised 
the property situated in Hamilton County, Ohio, to 
her, and the property in Dearborn County, Indiana, 
to his wife, Anna Hayes, who has since intermarried 
with Samuel W. Cooper. Said will contained the 
following provision, (being item four of said will.) 

" I will and devise that upon a final settlement with 
the executors of my father's will, that all moneys in 
their hands, belonging to me, be promptly paid to my 
executor hereinafter named, for the purpose of 
liquidating all just and legal debts against my estate 
and the residue of said moneys, if any there be, shall 
be equally divided between my beloved wife, Anna, 
and beloved mother, Mary Ann. I will that in case 
there is not money enough in the hands of the exe- 
cutors of father's will to pay all my just debts, I then 
desire that the property herein devised to my wife, 
Anna^ and to my mother, Mary Ann Sykes, shall be 
held liable in equal proportions to pay the same, and 
to this end I make a charge upon my estate, so de- 
vised to perform the same.'' 

It is further claimed that according to the provi- 
sions of said will, the property in Dearborn County, 
Indiana, is equally liable for the payment of the debts 
of said decedent; that an attempt is being made to sell 
all the property devised to Mary Ann Sykes, and in 
that way subject said property to the payment of said 
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debts and thereby compel said Mary Ann Sykes to 
contribute to the pay ment of all of the debts, contrary 
to the true intent and meaning of said will and inten- 
tion of said testator. 

H. L. Cooper, for plaintiff. 
N. E. yordan, contra. 

GOEBEL, J. 

In the absence of any provisions contained in a 
will, the court would be compelled to follow the 
statute prescribing the mode of proceeding in such 
cases. But in this case, the testator having directed 
that the property shall be held liable in equal propor- 
tions for the payment of the debts, and to that end 
having made a charge upon the property for their 
payment, the court is bound to follow under section 
5974, Rev. Stat., the request of the testator. 

The only question therefore, which presents itself 
is, what proportion shall each of the pieces of property 
bear to the payment of the debts. Upon the one hand 
it is claimed that an equal proportion would be one- 
half of the debts to be charged upon each of the 
properties ; upon the other hand it is claimed that the 
apportionment should be made according to their 
respective values. 

Without determining whether this court would 
have jurisdiction to construe a will, it is evident that 
this will needs no construction. The intention of the 
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testator must be gathered from the whole will. 
When he said that the moneys in the hands of his 
father's executors shall be equally divided between 
his wife and his mother, he intended that each should 
receive one-half, and when, in the same item, he 
charges the property devised to his wife and to his 
mother for the payment of the debts in equal propor- 
tion, he intended that each should bear one-half of 
the debts, and did not intend apportionments should 
be made according to the value of the properties. 

I therefore hold that the property in Hamilton 
County, Ohio, is liable for the payment of one-half 
of the debts of said decedent ; and order that this case 
be referred to a referee, to ascertain the amount of 
the entire indebtedness of said estate ; that when said 
referee has ascertained said amount, said Mary Ann 
Sykes may within five days from such finding, 
give a bond to the executor with sureties to be ap- 
proved by this court, with condition to pay one-half 
of the debts, to be found due from the estate, with 
the charges ol administering the same. Upon com- 
pliance with this order this petition shall be dismissed. 
Otherwise an order of sale will be granted and the 
property ordered to be sold. 
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The Cincinnati, Indianapolis, St. Louis and 
Chicago Railway Company vs. Joseph Pfitzer 
and Anna Pfitzer, his Wife. 

Railroad in highway — A ^^ taking ^^ of property — Compensation — 
Market value — Pleading. 

No pleadings, after the petition, are necessary in condemnation 
proceedings. 

The construction and operation of a steam railroad in a public 
highway impairing access to an abutting owners' property, 
obstructing the free passage of light and air, and subjecting 
him to inconvenience, annoyance and danger by the emission 
of smoke and sparks from its locomotive engines, the ring- 
ing of bells and blowing of steam whistles, and the jarring 
of buildings by passing trains, is a *' taking" of property 
within the meaning of the constitution, entitling him to 
compensation. 

In estimating the amount of compensation to which the owner 
is entitled, the jury may consider whether the market value 
of the property will be affected by the construction and 
operation of the railroad. 

The difference between the market value of the property before 
and after the location of the railroad, will be the damages 
which the owner is entitled to recover. 

The market value of property is the price which it will bring 
when it is offered for sale by one who desires but is not 
obliged to sell it, and is bought by one who is under no 
necessity of buying it. 

Decided June 11, 1889. 

Charge to the jury. 

Harmon^ Colston^ Goldsmith <& -^<?aa^/)% for plaintiff. 
Jordan & Jordans, for defendants. 

GOEBEL, J. 
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Gentlemen of the Jury : 

The plaintiff says that it is a railroad company duly 
incorporated by law, and that it owns and operates 
as a common carrier a railroad extending from Plum 
street between Second and Third streets, in the city 
of Cincinnati, Ohio, extending westwardly through 
the village of Riverside in this county, to the city of 
Lafayette in the state of Indiana ; that it is the owner 
of a tract of land in the village of Riverside and on 
the north side of the Lower River Road, to be used 
in the operation of its business ; that for this purpose 
it is necessary to connect this property with the main 
tracks of this company, by means of a single track 
of the ordinary standard gauge, and then use said 
track for the passage of cars and locomotives. 

This track will enter upon the Lower River Road, 
in a southeasterly line about one hundred and fifty- 
two feet, northeasterly from the north-east corner of 
the property of the defendant, Joseph Pfitzer, thence 
running south on the Lower River Road about three 
hundred and twenty-one and one-half feet to a point 
where it enters upon the land of the plaintiff. 

For a better description of the location of the 
proposed track, and the property of the defendant 
with reference to this track, I refer you to the plat 
attached to the petition. 

The defendant, Joseph Pfitzer, is the owner of a 
piece of property fronting twenty-three feet on what 
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is called Bridge street, running along Lower River 
Road about two hundred feet, being triangular 
in shape, the rear being about seventy-seven feet in 
depth. Upon this property are three buildings. 

The plaintiff alleges that it has not been able to 
agree with the defendant Pfitzer, as to the amount 
of compensation to be paid to him, by reason of the 
construction of this proposed track and its operation, 
and it asks that compensation be assessed to the de- 
fendant, and that it may be permitted to lay this track 
and operate the same in connection with its main 
tracks. 

No pleadings after the petition are necessary in a 
proceeding of condemnation, and hence there is no 
issue made by pleadings between the parties. The 
question however is what compensation, if any, is the 
defendant entitled to by reason of the premises. 

This proceeding differs somewhat from the ordinary 
condemnation proceeding in this, that it is not sought 
to take any tangible property. However, it is now 
settled in Ohio, that any damage to property, pro- 
duced by an interference with the right of the owner, 
which he is entitled to make use of in connection 
with his property, and the loss or impairment of 
which renders the property less valuable, is a "taking" 
within the meaning of the law, for which compensa- 
tion must be made. 

The constitutional provision that private property 
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shall always be subservient to public use, but no 
property shall be taken until full compensation has 
been made to the owner, applies with equal force to 
a case of this kind. 

The defendant Pfitzer, as the owner in fee of the 
property described in the petition, is entitled to use 
and occupy it for any legitimate purposes ; to sell, or 
lease, or rent it and make it a source of revenue to 
him. His buildings front on the Lower River Road. 
He and his tenants have the right to use this street 
for access to, and egress from the buildings, and to 
use it for any and all purposes not inconsistent with 
the public right or easement in it, as a street and 
highway for travel. And the right of the public to 
use this street for travel, does not include the right 
of a railroad to use it for steam railroad purposes. 

In the enjoyment of this property, either by him- 
self or his tenants, he and they are entitled to light 
and air, and that the air which comes upon his 
premises shall come in its natural condition, free from 
the dust, smoke and vapor, that a passing train may 
emit. 

He has the right to insist that his property shall 
not be endangered by fire from sparks occasioned by 
the running of locomotives along this proposed track, 
or jarring of the building, or that he while in the enjoy- 
ment of his property shall not be annoyed by the 
ringing of bells and the blowing of steam whistles by 
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locomotives, or be subjected to danger, by reason of 
the construction and operation of this track. 

Your first inquiry will be, will the defendant, bj' 
reason of the construction and operation of this 
track, be deprived while in the enjoyment of his 
property of any of these rights, and will he be sub- 
jected to any of the inconveniences, annoyances and 
dangers referred to. Secondly, will his propert}' be 
subjected to any danger, either by fire or the jarring 
of the buildings. 

If you find in the affirmative, your next inquiry 
will be, what effect, if any, will this have upon the 
market value of this property. Will it sell for less in 
the market ? Will it be more difficult to rent or 
lease ? Will it be less valuable for business purposes. 
Any other circumstances or conditions that may 
affect the market value, may be considered by you. 

In considering this question, you have no right to 
take into consideration the inconvenience, annoyance 
and danger that the defendant would be subjected to 
as an individual, in common with the community at 
large. You can only consider the inconvenience, 
annoyance and danger to which he maybe subjected 
as the owner of the property, and as affecting the 
market value of the property. 

You cannot take into consideration any loss to his 
business, that may result from the construction and 
operation of this track. Such loss is indefinite and 
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uncertain. Nor can you consider the benefits his 
business may derive by reason of the construction 
and operation of this track, or any benefits his prop- 
erty may derive, for the law says you must fix 
compensation irrespective of benefits derived from a 
proposed improvement. 

The defendant having the right to use, lease, rent 
or sell this property for any legitimate business, you 
may consider vsrhat effect the laying of this track, and 
the operation of trains thereon, vsrill have upon the 
travel in front of this propert)', as affecting the uses 
to which this property may be put, and thereby af- 
fecting the market value. 

You may also consider that there is no limitation 
to the use to which this track may be put to by the 

plaintiff, while upon the other hand, you must not 
disregard the testimony as to the manner of use the 
plaintiff now intends to make of this track. And in 
coming to a conclusion, you must take this in con- 
sideration, as well as the right of the plaintiff to change 
the mode of use as often as it sees fit. 

The defendants' property is situated near the tracks 
of two railroads in operation. The noise and dis- 
turbance from them affecting his property, cannot 
be considered by you. Nor can his right to a re- 
covery from this plaintiff for any injury his property 
may sustain, be affected by reason of the construction 
and operation of these tracks. 
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But you may consider its location, surroundings 
and character, and its close proximity to the two 
railroads, and ask yourselves what effect will the con- 
struction and operation of this track have upon its 
market value. Will the property be less saleable in 
the market, or more difficult to lease or rent ? Will 
it destroy or affect the uses to which it may be put ? 

The testimony shows that defendant is occupying 
the corner property for saloon purposes, that his 
principal trade is derived from the distilleries and 
cooper shops in the neighborhood, and that the rooms 
in the other houses are rented to tenants working in 
the distilleries and cooper shops. And it is claimed 
that this trade and rental value would be affected, by 
reason of the location of the distilleries and cooper 
shops near this property, and the location of this 
track near the distilleries and cooper shops. 

While you may take this into consideration, in de- 
termining what effect the construction and operation 
of this track will have upon the market value, for 
business and rental purposes, I charge you, however, 
that you cannot speculate upon this trade or the 
character of the tenancy, and fail to take into con- 
sideration the public at large who may be likely to 
trade or rent. 

After you have satisfied your minds that the mar- 
ket value of this property will be affected by the con- 
struction and operation of this track,^ you are next 
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to ascertain the amount the defendant is entitled to 
recover from the plaintiff, by reason of the premises. 

To ascertain this, your first duty will be to find the 
present market value of this property, that is, the 
value before the location of the railroad, and then find 
the market value of the property after the location, 
and the diflference will be the damages to the property 
for which the defendant is entitled to recover. 

If, upon the other hand, you find that the market 
value of this property will not be aflfected after the 
location of the road, you must say so. 

What is meant by market value ? The market 
value of property is the price which it will bring when 
it is offered for sale by one who desires, but is not 
obliged to sell it, and is bought by one who is under 
no necessity of buying it. 

In estimating its value, all the capabilities and all 
the uses to which it is adapted are to be considered ; 
not merely the use to which it is now applied by the 
defendant, or its value to him, or an unwillingness on 
hi$ part to sell it. 

Now, gentlemen, much time has been consumed in 
the hearing of witnesses and arguments of counsel 
upon objections to the testimony, and in the nature 
of things, many immaterial and irrelevant matters 
have been stated by witnesses and counsel. I have 
endeavored in a concise way, to state to you the ex- 
act questions that are involved in this case, and have 
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attempted to eliminate all immaterial and irrelevant 
matter. 

You must apply the testimony as given, to the 
questions so involved. And it is your duty to give to 
the evidence, such weight as it deserves. If there is 
a conflict in the testimony, reconcile it if you can. 
If you cannot, and the testimony is so indefinite, that 
it does not enlighten you or aid you in coming to a 
conclusion, then you may apply your own knowledge 
and experience in arriving at a conclusion. 

Before I close, let me say to you, that you must 
approach the discussion of this case without feeling 
or prejudice for or against either of the parties in this 
case, but render such verdict as the law and evidence 
will warrant you in so doing. 



In the Matter of the Assignment of the Simp- 
son AND Gault Manufacturing Company. 

Assignment for benefit of creditors — Jurisdiction of Probate Court to 
determine priority of liens^ etc. 

The Probate Court, in case of an assignment under the insolvent 
law, when the personal property assigned has been sold and 
the proceeds are brought into court, has jurisdiction to 
determine the validity of liens, the priority of lien-holders 
and distribute the proceeds accordingly. 

Decided December 22, 1885. 
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The Simpson and Gault Manufacturing Company, 
a corporation doing business in Cincinnati, on the 
23d of May, 1885, executed separate chattel mort- 
gages to Mary S. J. McGroarty, Mary T. Fitch, Lucy 
D. Gault, Robert Simpson and Richard B. Charles, 
to secure certain indebtedness due them respectively. 

These mortgages were on the same day deposited 
and filed in the proper office, in the order named. 
On the 25th day of the same month, the company 
made an assignment of all its property to John R. 
Sayler, for the benefit of its creditors. 

The deed of assignment was on that day filed in 
this court, and the assignee thereafter gave bond and 
entered upon the execution of the trust. In due time 
he filed in that court an inventory of the property 
and schedule of the liabilities, and under the orders 
of the court caused the property to be appraised, and 
sold the same. The property included in the chattel 
mortgages was so sold, and the proceeds thereof 
being in the hands of the assignee, the several mort- 
gagees filed with the court their applications for an 
order directing the assignee, out of the proceeds to 
pay the amounts due them on their respective mort- 
gages. The applications stated the amounts, dates, 
and times of maturity of the claims secured by the 
several mortgages; the due execution and filing of 
the mortgages, and the dates thereof; the sale by the 
assignee of the mortgaged property, and that the 
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proceeds were then in his hands ready for distribution. 
To these applications the assignee and W. and F. 
Livingston, unsecured creditors of the assignee, being 
admitted to defend against the applications, filed a 
pleading styled an answer and cross-petition, alleging 
among other things that the mortgages were made 
after the company had become insolvent, and had de- 
termined to make its assignment, that their execution 
was part of the assignment, and should be held to 
inure to the benefit of all creditors, and that the Pro- 
bate Court had no jurisdiction to hear the application 
and determine the validity of such mortgages. 

The averments of these pleadings were denied by 
the mortgagees. Upon the question of jurisdiction 
the cause proceeded. 

Tkos. McDougall and Avery & Holmes^ for mort- 
gagees. 

Stalloj Kittredge & Wilby and y. C. Harper for 

general creditors. 

Sayler & Sayler^ for assignee. 

GOEBEL, J. 

This court has jurisdiction not only to determine 
the amount of the claims, but the validity of the 
mortgages given. 

Note. — This case was reversed by the Hamilton Common Pleas Court, 
i6 Bull, 38, and affirmed bythe Circuit Court, First Circuit, Simpson t?. 
Sayler, 2 C. C. R. 73, and by the Supreme Court, Saylorv. Simpson, 45 O. 
S. 141. 
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In Re estate of Alfred A. Clerke, Deceased. 

Stock designated as collateral security for debt — "passes to creditor 
after debtor^s death. 

Where a debtor designated and set aside shares of 
stock as collateral security for a debt without his 
creditor's knowledge, and without actual delivery to 
him, and called a witness to the act. Held, that 
the stock passed to the creditor after the debtor's death. 

Decided August 7, 1886. 

On May isth, 1885, A. A. Clerke being indebted 

to J. B. Davidson gave him his promissory note for 
$2,000 payable six months after date. Before the 
maturity of the note Clerke died. Among his papers 
were found, enclosed in an envelope certain certifi- 
cates of stock in the Jones Publishing Company, 
dated July, 1885, and of the face value of $4,000. 
They bore Clerke's indorsement in blank and were 
witnessed by J. H. C. Smith. On the envelope in 
Clerke's handwriting was written : "J. B. Davidson ; 
Collateral for whatever I owe him ; keep as long as 
possible ; should be worth now fifty cents on a dollar; 
will be worth much more in a year." 

Davidson petitioned for an order directing Gierke's 
executor to deliver the stock to him as security for 
this note. This was resisted on the ground that 
there was no such delivery as constituted a valid gift 
causa mortis. 

Cowan & Ferris^ for Davidson. 
W. E. Jones^ for executor. 

GOB^BL, J. 
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This transfer was not a gift but a security for a 
debt. The intention of deceased evidently was to 
convey this stock as collateral security for his note to 
Davidson. 

The certificates were indorsed in blank and wt- 
nessed. The envelope was set apart and marked 
with Davidson's name. The calling of the witness 
w^as evidence of the carrying out of that intention. 
Davidson is entitled to the delivery of the certificates. 

Note. — ^The judgment in this case was affirmed on appeal by the 
Hamilton Common Pleas Court. In re estate of A. A. Clerke, 17 Bull, 369. 



Louisa Ehrgott vs. The Gzorge Weber Brew- 
ing Company. 

Negotiable note. Bona fide purchaser protected. Knowledge by 
agent of defenses. 

One who takes a negotiable note in good faith before due 
in payment of a pre-existing debt and surrenders a previous 
security therefor, is a bona fide purchaser for value, and 
entitled to protection against defenses growing out of equities 
between the original parties. 

Knowledge by the agent of the purchaser of such defenses 
uncommunicated to her, does not affect her title. 

Decided October 4, J888. 

Louisa Ehrgott petitions to foreclose a chattel 
mortgage executed by The George Weber Brewing 
Company to secure its promissory note, dated 
September, 19, 1887, payable to the order of the 
said Louisa Ehrgott for $48,481.24. 



GOEBEL'S PROBATE REPORTS. 261 

Ehrgott V. The George Weber Bre'vving Company. 

From the evidence, it appears that this note was 
given to cover an open account of $17,000, six 
checks amounting to $3,681.24, one note dated June 
i3> I887 for $5,000, and one note dated September 
16, 1887, f^^ $22,500. 

The George Weber Brewing Co., made an assign- 
ment for the benefit of its creditors, on the 19th day 
of September, I887. At the time of the formation 
of this company, and up to the time of its assign- 
ment, George Weber was the President, William 
Stichtenoth, Sr., Vice-President and William Stich- 
tenoth Jr., Secretary and Treasurer. Stichtenoth Sr., 
was not active in the management of the concern. 
William Stichtenoth Jr., was the son ot William 
Stichtenoth Sr., now deceased, and Louisa Ehrgott 
is the mother-in-law of William Stichtenoth Jr. 

Louisa Ehrgott became possessed of a large 
amount of money from the estate of her deceased 
husband. She intrusted Stichtenoth Jr., with the 
management, of her affairs, and permitted him to sell 
and dispose of bonds, stocks and other securities, 
and invest the proceeds in such manner as he saw 
fit. 

Stichtenoth Jr., loaned $17,100 of her money to 
the concern. This is evidenced by the book account. 
From time to time, as the company needed money, 
it was furnished by Stichtenoth Jr., with whom the 
company opened an account. Stichtenoth Jr., in re- 
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turn for the money so advanced, received six checks 
aggregating $3,681.24, and a note for $5,000. 
These checks and note, he indorsed to Mrs. Ehrgott, 
and it is claimed that the money so advanced to the 
company, was the proceeds from the sale of certain 
bonds belonging to Mrs. Ehrgott. 

It appears that, on Nov. 2nd, 1885, Stichtenoth 
Sn, executed four promissory notes, one for $4,000 
one for $9,000 and two for $2,000, each payable on 
demand to the order of himself, and indorsed and 
transferred these notes to Louisa Ehrgott. 

On September 26th, 1885, Stichtenoth Sr., executed 
and delivered to Emma Bendinger, administratrix, 
w^ho is the daughter of Louisa Ehrgott, his note for 
$6,500, payable on demand. This note was after- 
wards transferred to Louisa Ehrgott. 

On September 23rd, 1886, Stichtenoth paid $1,000, 

 

-which was indorsed as a credit on the note of $4,000. 
It would now appear that Louisa Ehrgott had, on 
September 16, 1887, notes aggregating $22,500 
made by Stichtenoth Sr. 

On November 2nd, 1885, Stichtenoth Sr., gare 
her the following paper : 

Cincinnati, November 2, 1885. 

" Received from Louisa Ehrgott the following 
bonds : $3,000 D. & M.; $5,000 H. Co.; $5,000 E. P. 
Encline PI. R. R.; $4,000 City of Cincinnati, which 
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I agree to invest in the George Weber Brewing 

Co., for her, after I have disposed of same, and give 

her my note of this date, when I sell the bonds and 

furnish her with the note or indorsement of the 

George Weber Brewing Co., any time she demands 

same from me hereafter. The interest is to be six 

per cent., per annum, and paid when required. The 

$6,500 received in cash from Louisa Ehrgott for 

Peter Ehrgott estate, is covered by same conditions 

mentioned above. Money can only be demanded on 

three months notice. 

WM. STICHTENOTH." 

On September 16, 1887, the George Weber Brew- 
ing Co., executed and delivered to Stichtenoth Sr., 
its promissory note, payable on demand, and there- 
upon he transferred and indorsed this note, to Louisa 
Ehrgott, and took up his individual note of $22,500. 
It would now appear that Louisa Ehrgott held 
checks and notes aggregating $48,281.24, against 
the George Weber Brewing Co. 

On September 16, 1887, at a meeting of the board 
of directors of the company, a resolution was 
adopted directing the president and secretary to 
execute and deliver to Louisa Ehrgott, its note for 
$48,281.24, and to secure the same by chattel mort- 
gage on the property of the company. In accord- 
ance with this resolution, on the 19th day of Sep- 
tember, 1887, and before the deed of assignment was 
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filed, the company did execute and deliver to Louisa 
Ehrgott, its note for that amount, and also its mort- 
gage securing the same, which mortgage was duly 
filed. 

The note, now being due and unpaid, it is sought 
to foreclose the mortgage securing the same. This 
is resisted by creditors of the George Weber Brew- 
ing Co., who maintain that the note is without con- 
sideration, and with the mortgage is fraudulent and 
void. 

Lawrence Maxwell^ Jr.^ for Louisa Ehrgott. 

C. K. Skunk and yohn W. Herron^ for creditors. 

GOEBEL, J. 

We had no difficulty in coming to the conclusion 
that, as to the book account of $17,100, the checks 
amounting to $3,681.24 and the note ot June 13th, 
1887, for $5,000, were bona fide transactions; that 
the money of Louisa Ehrgott went into the concern, 
and that the company, on the 19th day of Septem- 
ber, 1887, was indebted to her in the amounts men- 
tioned. 

This leaves for consideration, the claim of $22,500. 
It must be remembered that this was an individual 
debt of Stichtenoth Sr. Although it is claimed that 
he loaned that amount of money to this company, 
whether he did this on his own behalf, or on behalf 
of Louisa Ehrgott, or whether he loaned this mqnev 
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at all to the company, appears to be in doubt. We 
do not think, however, that that is important, in the 
determination of the question presented. 

From the books of the company, it appears that 
Stichtenoth Sr., on the i6th day of September, 1887, 
had a credit of $33,701.27. But it is claimed that 
this credit was false and fraudulent ; that if a true 
and correct account had been kept, and Stichtenoth 
Sr., charged with moneys received from certain 
policies of insurance, he would not have had a credit, 
but would have been indebted to the company ; and, 
therefore, there was no consideration for the giving 
of the note ($22,500), by the company to Stichte- 
noth Sr. 

It is also claimed that Stichtenoth Jr., being the 
agent of Louisa Ehrgott, knew of this fraudulent 
credit, which would preclude the possibility of her 
being a bona fide indorsee for value, and we are 
asked to hold that his knowledge would be her 
knowledge. 

We are satisfied that some of the entries, relating 
to this credit, were false and fradulent, conceived 
and carried out by Stichtenoth Jr., for the purpose of 
cheating and defrauding this company, but we are 
not prepared to say, from the testimony before us, 
that the account was incorrect to such an extent, as 
to preclude the possibility of there not being an in- 
debtedness in favor of Stichtenoth Sr., against the 
company, to the extent oi^-^i ''^^' 
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As to the amounts received from the insurance 
companies, the evidence is that the drafts were not 
received by Stichtenoth Sr., until the evening of the 
1 6th of September, after the note had been trans- 
ferred and assigned to Louisa Ehrgott. But, were 
the evidence conclusive, that Stichtenoth Sn, was 
not entitled to this credit, we do not think it would 
follow that Stichtenoth Jr.'s knowledge of the frau- 
dulent character of the account was her knowledge. 

In the case o{ Basset t vs. Avery ^ 15 O. S. 299, the 
court held that the sending by a party, before pur- 
chasing a negotiable note, to the makers for infor- 
mation respecting its validity, does not authorize a 
declaration given in response to such inquiry, and 
not communicated to the purchaser, to be given in 
evidence, to charge him with notice that the note 
was without consideration, or obtained by fraud ; 
that notice of defenses to a negotiable instrument, 
does not affect an indorsee in no way responsible for 
the wrong in obtaining or putting the instrument in 
circulation, and whose title is derived from the party 
who holds it discharged of such infirmities. 

It has also been held, that if a note is discounted by 
a bank, the mere fact that one of the directors knew 
of the fraud or illegality, will not prevent the bank 
from recovering. National Security Bank vs. Cush-- 
many 121 Mass. 490. Washington Bank vs. Lewis, 
22 Pick (Mass) 24. Commercial Bank vs. Cun^ 
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ningham^ 24 Id. 270. Housatonic Bank vs. Martin^ 
I Met. (Mass) 294. 

It is no defense for a surety upon a promissory 
note, against a holder for value, that he signed and 
delivered it to his principal, with the condition and 
agreement that it should not be used until another 
surety should be obtained, ^nd that it was put in 
circulation without a compliance with this condition, 
unless knowledge of such condition and agreement 
be communicated to the holder, before he receives 
the note. Dixon vs. Dixon^ 3 1 Vt. 450. 

In cases of agency, notice to the agent, in the 
course of the transaction, in which he is acting for 
the principal, of facts affecting the nature and char- 
acter of the transaction is constructive notice to the 
principal. 

Louisa Ehrgott received the note directly from 
Stichtenoth Sr., and surrendered to him his indi- 
vidual notes. The evidence does not connect Stich- 
tenoth Jr., with this transaction, hence the rule cannot 
be applied. It would seem, that unless she had 
knowledge of the fraud, she would be an indorsee in 
good faith, and there appears nothing in the evi- 
dence, even tending to show that Stichtenoth Jr., 
communicated to her or that she had any knowledge 
of the frauds he had perpetrated. Nor does it 
appear that Stichtenoth Sr., had any knowledge of 
such fraud. Under the agreement of November 2, 
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1887, she was entitled to the note or indorsement of 
the George Weber Brewing Co. 

Now, let us assume that the note of September 
19, 1887, was a collateral. We would hold that the 
execution and delivery of this note was not without 
consideration, and is protected from all infirmities. 

In the case of Roxborough vs. Messick^ 6 O. S. 
448, it was lield, that when a debt is created without 
any stipulation for further security, and the uebtor 
afterwards, without any obligation to do so, volun- 
tarily transfers a negotiable instrument to secure the 
pre-existing debt, and both parties are left, in respect 
to the pre-existing debt, in statu quo^ he is not a 
holder of a collateral for value, in the usual course 
of trade, and receives it subject to all the equities 
existing against it at the time of the transfer. The 
converse of this proposition, must be equally true, 
that if there was a stipulation for further security and 
an obligation to do so, such holder received it free 
from all equities existing against it at the time of the 
transfer. 

On the whole, Louisa Ehrgott having taken this 
note in good faith before due, in the usual course of 
business and in payment of a pre-existing debt, and 
having surrendered her previous security therefor, 
she is a bona fide purchaser for value, and within the 
rule entitling her to protection against defenses 
growing out of equities between the original parties. 
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Stevens vs. Campdellj 13 Wis. 375. White vs. 
Springfield Bank^ 3 Sandf. (N. Y.) 222. Corpuli 
vs. Page^ 10 N. C. 853. Carlisle vs. Wishart^ 11 O. 
172. First National Bank vs. Fowler^ 36 O. S. 524. 
Pitts vs. Foglesong^ 37 O. S. 676. 

It must follow that Louisa Ehrgott is entitled to a 
judgment against the George Weber Brewing Co., 
in the sum of $48,481.24, with interest from Septem- 
ber 19th, 1887, and a foreclosure of her mortgage. 



The Cleveland, Cincinnati, Chicago & St. Louis 
R. R. Company vs. The City of Cincinnati. 

Railroad Company. — Exclusive appropriation of street. 

Section 3283 R. 8., does not confer upon a municipal cor- 
poration authority to agree with a railroad company for the 
exclusive occupation by the latter of its streets. 

Decided January 18, 1890, 

This is a proceeding by the Cleveland, Cincinnati, 
Chicago & St. Louis Railroad Company, a corpora- 
tion existing under the general railroad law, against 
the city of Cincinnati, under Section 3283 R. S., for 
authority to appropriate so much of west Sixth street 
as is necessary to lay a track along and upon the 
same, between Price Hill Road and State Avenue in 
this city. 

Sixth street runs east and west and parallel with 
with the main tracks of the plaintiff company. It is 
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a Street very extensively used by the public, being 
the direct and principal street connecting with the 
Lower River Road, and with the travel thereon west 
to Sedamsville and Riverside and territory beyond, 
and with the travel east to the city. 

On the south side of this street are the tracks of 
the plaintiff company ; on the north side are houses, 
and a sidewalk less than three feet in width at cer- 
tain points. The grade of Sixth street, at a point 
opposite Price Hill road, is ten feet above the tracks 
of this company, descending gradually to a point two 
and one-half feet at State Avenue. 

The property sought to be taken is described by 
metes and bounds in the petition, and it is proposed 
by this company to take so much of this street, be- 
tween Price Hill Road and State Avenue, as will 
leave for public use as a street, a strip thirty-seven 
feet wide at the west end ot the south curb ; and at 
a point fifty-five feet east of the west end of the 
north curb, thirty feet ; and at a point three hundred 
and sixty feet from the center of Price Hill Road, 
thirty-two feet ; and at State Avenue thirty-three 
feet. The present width of the road-way from the 
houses on the north, to the north line of the rail- 
road property, between Price Hill Road and State 
Avenue, is at one end forty-four and one-half feet, 
and at the other end, forty-six feet. 

To make the portion sought to be taken, available 
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for railroad purposes, in connection with its main 
tracks, owing to the grade of the street at this point, 
and the location of the main tracks of this company, 
will necessitate a cut of nine feet at certain points, 
and will thereby absolutely destroy for street pur- 
poses, so much of the street proposed to be taken. 

The city denies the right of this company to main- 
tain its action, and prays for a dismissal of the peti- 
tion. To maintain its action, plaintiff relies upon 
section 3283, R. S. which provides : 

" If it be necessary, in the location of any part of 
"a railroad, to occupy any public road, street, alley, 
" way, or ground of any kind, or any part thereof, 
" the municipal or other corporation, or public of- 
" ficers or authorities, owning or having charge there- 
" of, and the company, may agree upon the manner, 
" terms, and conditions upon which the same may 
" be used or occupied ; and if the parties be unable 
" to agree thereon, and it be necessary, in the judg- 
" ment of the directors ot such company, to use or 
^^ occupy such road, street, alley, way, or ground, 
'^such company may appropriate so much of the 
'* same as may be necessary for the purposes of its 
" road, in the manner and upon the same terms as is 
" provided for the appropriation of the property of 
"individuals ; but every company which lays a track 
" upon any such street, alley, road, or ground, shall 
" be responsible for injuries done thereby to private 
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" or public property lying upon or near to such ground, 
" which may be recovered by civil action brought by 
" the owner, before the proper court, at any time within 
" two years from the completion ot such track." 

Harmon, Colston^ Goldsmith and Hoadly^ tor 

plaintiff. 

Horstman^ Hadden^ Galvin and Van Home, for 

defendant. 

GOEBEL, J. 

A railroad is foreign to the legitimate uses of a 
highway. While many contrary opinions have been 
maintained, and many cases may be cited in support 
thereof, the weight of authority may be safely said to 
maintain this doctrine- The right to occupy a street 
by a railroad, is not conferred under its general au- 
thority to make a location ; such right must be 
expressly granted. 

Here is a strip of land dedicated for public use as 
a street. Can a part thereof be taken and appropri- 
ated for a different use ? We do not mean to say 
that land appropriated to a particular public use, is 
withdrawn from liability to be taken by legislative 
authority, in the exercise of the power of eminent 
domain, for another public use. But we maintain 
that a subsequent grant cannot be construed to 
authorize the destruction or subversion of the former 
use, unless such appears by express words, or by 
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necessary implication, to be the legislative intent. 
Little Miami & CoL <£: Xenia R. R. Co. vs. City oj 
Dayton^ 23, O. S. 510, 

The railroad company, in that case, sought to res- 
train the City of Dayton from extending Bainbridge 
street across the tracks of the railroad alleging, 
among other reasons, that the tract of land across 
which it was proposed to extend said street, had been 
appropriated for public use, namely, for railroad pur- 
poses; and the court held that the land might, in 
such case, be subjected to an additional use, if the 
former use was not thereby defeated. 

Applying now by analogy, this ruling to the case 
at bar, it would follow that if the former use of this 
street is not defeated by the subsequent use of this 
railroad, then the power of appropriation by the rail- 
road is complete. 

Applying this ruling also, in construing section 
3283 R. S., it would deny the power of the railroad to 
occupy a street, to the absolute destruction of its 
former use, or the right of an absolute and exclusive 
use. 

There is power in the legislature to grant such 
authority. The right of eminent domain is an insepar- 
able incident of sovereignty, and its exercise was 
delegated by the sovereign power to the general 
assembly, in the general grant of legislative authority. 
It may be exercised whenever necessary to the pub- 
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lie welfare. It rests upon the public necessity — sub- 
ordinates the rights of one to the welfare of all. 
Giesy vs. C. W. d^ JC. R. R. Co.^ 4 O. S. 308. 

The streets of cities are public highways, and as 
such, under the control of the state alone. The 
control of city streets may be properly delegated to 
the city authorities, with direction to impose condi- 
tions on the use of the street. Covington Street 
/?. R. vs. Coving-ton, 9 Bush., 127. Such power 
is not in the city, unless expressly delegated. Pol-- 
lard vs. Trustee, 48 Cal. 490. Davis vs. Mayor Neiv 
Tork, 14 N. Y., 506. 

As streets are under the paramount and primary 
control of the legislature, and as all municipal powers 
are derived from the legislature, it follows that the 
authority of municipalities over streets and the uses 
to which such streets may be put, depend entirely 
upon legislative enactments. 

The question here is, does section 3283 R. S., confer 
the right contended for by the plaintiff? We are cited 
by counsel for the railroad, to the case of Arbenz 
vs. Wheeling & H. R. R. Co.,\o South Eastern Re- 
porter, 14, decided September 13, 1889, by the 
Supreme Court of Appeals of West Virginia. 

Under the statute of that State, the defendant had 
the right to construct its railroad across, along or 
upon any street, highway, road or turnpike, but 
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such corporation " shall restore the street, highway, 
road or turnpike to its former state, or to such state 
as not necessarily to have impaired its usefulness." 

The court held under this statute, that a railroad 
company with the assent of the municipal authorities, 
may construct and operate its railroad along a public 
street of a city, in a cut or excavation, below the 
common level of the remaining portion of the street, 
in such manner as will appropriate a portion of the 
street to the exclusive use of the railroad company, 
provided such excavation does not occupy the entire 
street, or such considerable portion thereof as would 
substantially prevent the use of the street by the 
general public ; and provided further, that it does 
not necessarily impair the usefulness of the street 
as a highway for the general public." 

In giving a construction to the words that the 
street shall be restored "to its former state or to such 
state as not necessarily to have impaired its useful- 
ness," the court said " if the legislature intended to 
authorize the construction of a railroad along or 
upcTi such street, in such manner that it would be 
impracticable to restore the street to its former state, 
unless such was the purpose, the alternative pro- 
vision limiting the duty of restoring the street, would 
be without meaning and effect. In such case the 
requirement is simply that there shall be no unneces- 
sary impairment of the usefulness of the street. Any 
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necessary impairment, whether much or little, which 
is required for the proper construction of the rail- 
road, is authorized by the statute." 

It was also contended in that case that by the words 
" across, along or upon " in the statute, the legisla- 
ture intended to limit and restrict the grant, so that 
a railroad should be upon the surface, at a common 
level with the rest of the street, in order that the 
public may use the entire street at all times except 
when trains are passing; and that this restriction 
was designed to prohibit the railroad from the ex- 
clusive occupation of any part of the street. 

The court said the word " upon " in the statute 
does not necessarily mean upon the common grade 
of a street, and that the words "upon and along" 
must be construed with reference to the context and 
the subject in controversy ; they must be understood 
to mean along in the street, at, above or below the 
common level of the existing or changed surface of 
the street, accordingly as the particular facts and 
circumstances may require. 

But the court expressly held, that the statute did 
not authorize the occupancy by a railroad, for its ex- 
clusive use of the entire street, nor of such consider- 
able portion of it as would substantially prevent the 
use of it by the general public ; but that the taking of 
two feet in the manner proposed, was not an un- 
necessary or unreasonable appropriation or use of 
the street. 
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If the municipalities hold the streets in a city in 
trust for the general pubHc, and can exercise only 
such control as the legislature may give, then it would 
seem that the authority so granted can not be further 
exercised than the statute would justify. 

But it is claimed that when the legislature author- 
ized a municipality to agree with a railroad upon 
the manner, terms and conditions by which such rail- 
road should occupy its streets, this was a grant of 
power to agree upon an occupancy, that would be 
exclusive of all other uses, if the location of the rail- 
road required such adaptation of the surface of the 
street; and counsel quote this language : " Whatever is 
fairly within the contemplation of a grant, whether 
voluntary or forced, and necessary to its beneficial 
enjoyment, is within the legal operation of the instru- 
ment or proceeding by which it is effected." Street 
Railway vs. Cumtninsvilley 14 O. S. 544. 

There can be no doubt that, if the city had power 
to make the grant, the railroad in constructing and 
operating its road, may exercise any and all rights 
fairly contemplated by such permission. But it does 
not follow that when the legislature granted author- 
ity to the municipality to agree with a railroad upon the 
"manner, terms and conditions" in occupying a street, 
it intended to confer authority upon the municipality 
either expressly or impliedly to agree upon the 
destruction for street purposes, of a public street or 
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any part thereof. This would do violence to the 
grant. 

The very language of. the statute rebuts the pre- 
sumption contended for. To agree upon the " manner 
terms and conditions " to be used and occupied im- 
plies a joint and concurrent use. What is the meaning 
of the phrase " upon the manner, terms and conditions 
to be used and occupied?" If it means what counsel 
say it means, then the authorities may agree with 
the railroad upon the manner, terms and conditions 
by which such street shall be destroyed ; that would 
be the logical effect of such construction when 
applied to a case of this kind. 

" Manner " in contemplation of this statute, means 
the method, or mode, tracks are laid ; " terms," the 
boundary, limit, or extent of the grant ; " conditions," 
stipulations precedent to the enjoyment of the grant. 
This must be the true interpretation of these words, 
considered in connection with the words " to be 
used and occupied.' 

Section 3283 further provides, "if the parties be 
unable to agree thereon, * * * such con^any may 
appropriate so much of the same as may be necessarj^ 
for the purpose of its road, in the manner and upon 
the same terms as is provided for the appropriation 
of the property of individuals." 

It is also urged that this confers the power con- 
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tended for. If this be so, then this part of section 
3283 must be treated as a separate and independent 
section, conferring upon the courts the power that 
was not conferred upon the municipality. 

We do not think that it will bear such construction. 
The evident intention of the legislature is to provide 
a remedy, when there is a failure to agree with the 
municipality. The authority was not alone to be in- 
vested in the municipality, which might, for arbitrary 
reasons, impede public improvements and defeat the 
objects fairly contemplated by the act, and hence a 
remedy was provided for, to obviate this. 

The clause the "manner and upon the same terms 
as is provided for the appropriation of the property 
of individuals" must be construed with reference to 
the subject io controversy, and when so construed, 
means to provide the mode of procedure, the right 
of trial by jury, to examine and cross examine wit- 
nesses and give to the parties all the rights and priv- 
ileges incident to a proceeding for the condemnation 
of private property. 

We doubt whether the jury could do more than fix 
compensation, leaving for the court to fix the manner 
and terms by which such railroad may occupy such 
street. 

Our attention is called to the word "appropriate" 
and it is claimed that it signifies the right to take to 
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one^s self, to the exclusion of others, the particular 
thing. We have no fault to find with this definition, 
but there can be no right to take in a condemnation 
proceeding, to the exclusion of others, " property " as 
in the case of an individual, until compensation has 
been made, and, in this case, until compensation has 
been made and the manner and terms prescribed. 
Until then, there can be no appropriation. The words 
'^ may appropriate '^ etc., when considered in connec- 
tion with the words " in the manner and upon the 
same terms as is provided for the appropriation of the 
property of individuals," prescribe the mode by which 
property of the character contemplated by the act may 
be appropriated, and can have no greater meaning than 
the words themselves imply, when limited to the con- 
ditions precedent to an appropriation of such prop- 
erty, to-wit; that compensation must first be made. 

We have not been unmindful of the importance of 
this case, and have endeavored to give our views as 
they presented themselves to us, upon the points made 
by counsel. Our conclusion is, that section 3283 
confers no power upon the municipality to agree with 
a railroad upon manner, terms and conditions upon 
which such railroad may use or occupy, in whole or 
in part, any open, public street, when such use would 
be an absolute and exclusive one to such railroad. 

It is not sought in this case, to take the entire 
street between the points indicated. We do not 
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think however, that the question, how much it is 
proposed to take, can be considered. So much as 
is proposed to be taken, will be absclutely destroyed 
for street purposes. If the entire street cannot be 
taken for the reason we have given, then^ such rea- 
son must apply with equal force, when it is pro- 
posed to take any part of a street. 

We are further of the opinion that section 3283 
confers no power upon the court or jury in a pro- 
ceeding instituted under said section, other than is 
conferred upon the municipality. 

There being therefore, no authority to grant the 
prayer of plaintift's petition, the same will be dis- 
missed. 



In Re Assignment of John Pund. 

Chattel mortgage kept off record — void as against mbsequent 
creditors, 

A chattel mortgage executed by a debtor to his creditor who, 
aware of his insolvent condition, by agreement keeps it off re- 
cord, to enable him to continue business and prevent his credit 
from being affected, is void as against subsequent creditors. 

Decided November 23, 1889. 

This cause is submitted upon the application ot* 
August Teisman, Stenger, Boyd & Co., Herman 
Buehr and Joseph Hellman, to determine the vaHdity 
and to fix the priorities of several liens. From 
the exhibits and proofs the following facts appear: 
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John Pund was engaged in the shoe trade in this 
city and became indebted to Teisman in the sum of 
$500, for money borrowed. In order to secure this 
indebtedness, he executed and delivered to him a 
chattel mortgage, on October 22, 1888, on the stock 
of goods in his (Fund's) possession. 

It was then and there agreed between Pund and 
Teisman, that this mortgage should not be placed on 
record, until such time as he, (Pund) might suggest ; 
that if it became necessary to make an assignment, 
Pund would so inform Teisman, in time to permit the 
mortgage to be filed. It was also understood at the 
time, that the object of keeping it off record was to 
permit Pund to continue business and prevent his 
credit from being affected; for Teisman knew that 
Pund was indebted to other parties and that his finan- 
cial condition was such, that a filing of the mortgage 
at this time, would precipitate an assignment. 

On the morning of the 27th day of November, 
1888, a judgment in favor of Stenger, Boyd & Co. 
had been rendered. Of this Pund had knowledge, 
and anticipating that an execution would issue 
thereon, atid having been pressed for money by 
other creditors, concluded to make an assignment. 
Desiring now to carry out his part ot the agreement 
with Teisman, Pund went out to find him and to in- 
form him of the necessity of his making an assignment, 
and to request him to place his mortgage on record ; 
but he was not successful in finding Teisman, 
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In the meantime, however, Teisman having ob- 
tained information from other sources, of the condi- 
tion of Pund at this time, placed his chattel mortgage 
on file at lo o'clock of the same morning. At 10:30 
of the same morning, Stenger, Boyd & Co., caused 
a levy to be made upon the stock of goods covered 
by the mortgage of Teisman. At 1 105 o'clock P. M. 
of the same day, a deed of assignment from Pund 
to Henry D. McClure was filed. 

Granger d: Hunt^ for Stenger, Boyd & Co. 
Judge Tuple & W. H. Lueders^ for Teisman. 
Giaque dr McClure, for assignee. 

GOEBEL, J. 

There is no dispute as to the amounts due upon 
the various claims. On behalf of Stenger, Boyd & 
Co., it is claimed that the mortgage to Teisman is 
void as against other creditors of the mortgagor, for 
the reason that, after obtaining the mortgage, he per- 
mitted the property to remain in possession of the 
mortgagor, who exercised dominion and control over 
the same. In support of this proposition counsel 
cite Collins vs. Myers, 16 Ohio, 547. Hannan vs. 
Abbey, 7 O. S. 218. Freeman vs. Ratvson, 5 O. S. i. 

In the case of Collins vs Myers the partnership 
was dissolved. Myers continued business on his 
own account and took the stock in trade, the debts 
due the firm and other personal effects, and assumed 
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the payment of the firm debts. In order to indem- 
nify Collins against the firm debts, he executed to 
him a mortgage on his stock of groceries and other 
personal property, with the stipulation therein, that 
the property shonld remain in the possession of 
Myers, until Collins might be compelled to pay the 
debts, or until he should become fearful that he would 
have the same, or some part thereof, to pay ; when 
it would be lawful for him to take possession 
of the property and to sell the same at public or 
private sale, and to pay the debts out of the proceeds, 
and the surplus, after paying expenses, to Myers. 

Myers added to the stock, and from time to time 
sold therefrom. Subsequently King & Hunter, 
assignees, levied upon the stock of goods ; and the 
question arose, whether Collins had a lien, by virtue 
of his mortgage, upon the stock of goods left in the 
possession of Myers. 

The court in that case held, that a mortgage of 
personal property, where the mortgagor retains pos- 
session of the property mortgaged, with a power of 
sale, is void as against subsequent purchasers and 
execution creditors, and said : " To hold that such 
a mortgage was valid would furnish a complete shel- 
ter, under which a man could carry on the trade for 
his own benefit, completely protected against the 
payment of his debts and placed wholly beyond the 
reach of creditors. *  * The very nature of a 
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mortgage is to fasten a lien upon specific property ; 
and the courts have gone far enough when they have 
permitted an honest possession in the mortgagor, be- 
cause that opens up a power by which an honest 
vendee may be defrauded, by purchase without 
notice." Collin's security depended entirely upon 
the honesty and good faith of the debtor, and as he 
might dispose ot it to a creditor at will, to satisfy a 
debt, there was no reason why a creditor might not 
seize it against his will, for the same object. This 
doctrine was approved in Harman vs. Abbey^ and in 
Freeman vs. Raivson above cited. 

In the case of Kleine^ Hegger & Co.^ vs. Katzeti' 
burger <£- Co. 20 O. S. no, the court held, that a stipu- 
lation in a mortgage of goods that the mortgagor 
shall retain possession and sell the goods in the usual 
retail way, paying over the money received therefor 
to the mortgagee as the goods are sold, does not 
render the mortgage per se fraudulent and void, as 
against other creditors of the mortgagor. The 
question of good faith arising upon such stipulation, 
is one of fact for the determination of the jury. 

Commenting on the cases cited, the court say : 
" When it is said, therefore, in those cases that a 
mortgage of personal property with possession and a 
power of disposition reserved to the mortgagor, is 
fraudulent and void as against his other creditors, we 
are to understand this as referring to a power of dis- 
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position y&r the mortgagor's own benefit. It is only 
where the power of sale is such as to leave in the 
mortgagor a dominion over the property, inconsist- 
ent with the alleged lien of the mortgage, that the 
latter has been held per se fraudulent and void.'' 

In this case no power of disposition appears on 
the face of the mortgage. Nor do we think one can 
be fairly inferred, when we take into consideration 
the fact, that the time between the filing of the 
mortgage and the deed of assignment was short ; 
considering, also, that Tcisman had knowledge of 
the financial condition of Pund at this time, and the 
necessity of his making an assignment,this would rebut 
the presumption, if any arose, of an agreement or 
understanding that the mortgagor was to retain pos- 
session with a power of disposition. 

If there were no other questions involved, except 
the one whether Teisman having permitted the prop- 
erty to remain in possession of Pund from lo a. m., 
until 2 p* M., of the same day, his lien was thereby 
affected, considering all the circumstances, we should 
long hesitate before holding that the mortgage was 
fraudulent and void. 

The question whether an insolvent debtor, know- 
ing his insolvency and in contemplation of assigning 
for the benefit of his creditors, can prefer one or 
more of such creditors, was not raised ; nor do we 
express any opinion upon that subject. This ques- 
tion is now pending in the Supreme Court of Ohio, 
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and, for the present, we will assume that it is not 
forbidden that a debtor has a right to prefer one 
creditor over another, and that a vigilant creditor is 
entitled to the advantage secured by his watchfulness 
and attending to his own interest. 

We think the most important question is, what 
force shall be given to the agreement between Pund 
and Teisman, in so far as it affects the rights of 
subsequent creditors. Shall a party avowing himself 
a participant in such transaction receive, and shall 
the court countenance or aid him in forcing a lien 
growing out of it against subsequent creditors ? 

A mere failure to record a mortgage is not a ground 
for setting it aside for the benefit of subsequent 
creditors, who have acquired no specific lien on the 
property described in the mortgage. 

Jn the case of Hilliard vs. Cagle^ 46 Miss. 309, 
the grantor retained possession of the property and 
the deed was withheld from record under an agree- 
ment not to record it for a year or so after its execu- 
tion, because it would injure his credit. The mort- 
gagor thereby was enabled to contract debts, upon 
the presumption that the property was unencum- 
bered. The court held that the natural and logical 
effect of the agreement and the contract of the parties 
thereto, was to mislead and deceive the public and 
induce credit to be given to the mortgagor, which he 
could not have obtained if the truth had been known j 
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and therefore, the whole scheme was fraudulent as 
to subsequent creditors, as much as if it had been 
contrived for that motive and for that object. This 
principle is also discussed in the cases of Gill vs. 
Griffith & Schley^ 2 Md. Ch. 270. Hafner vs. 
Irwin^ I Ired (N. C.) L. 490. Blennerhassett vs. 
Sherman^ 105 U. S. 100. Hillburn vs. Brown^ 17 
B. Mon (Ky.) 779. 

It may be said that, in as much as the mortgage 
did not take effect as a lien, until the filing thereof, 
subsequent creditors were not prejudiced. We 
think, however, there arose a duty on the part of 
Teisman to file his mortgage, towards all who might 
become creditors, a breach of which, in re- 
spect to such creditors^ without notice, constituted 
such negligence and laches, as in equity requires that 
the one in fault shall stand the loss. 

Again, the effect of the agreement, although there 
was no actual fraudulent purpose contemplated at 
the time, enabled Pund under semblance of being 
the owner of unencumbered property, to continue 
business and obtain credit which might have been 
otherwise withheld, and that, as against subsequent 
creditors, the court ought not to countenance or 
aid in the enforcement of a lien in favor of a partici- 
pant to such agreement. 

It must follow that the mortgage to Teisman is 
void and will be set aside. 
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In the matter of the Estate of John W. Gerke, 
Deceased. 

Administrator's claim against his intestate's estate — Evidence. 

Under sections 6100—1 R. S., prescribing the mode of proced- 
ure on the presentation of an administrator's claim against 
his intestate's estate, no pleadings are necessary. 

The same rules of evidence apply in such cases as in other 
proceedings at law. 

Decided December 3, 1889, 

The facts are stated in the opinion. 

Paxton (£: Warrttig'ton, for George Gerke. 

Kramer d: Kramer^ contra. 

Goebel, J. 

This is an application for the allowance of a claim 
of $io,ooo, in favor of George Gerke against the 
estate of John W. Gerke, deceased, of which estate 
George is one of the administrators. From the ex- 
hibits and proof the following facts appear : 

John W. Gerke was a brother of George Gerke 
and Mrs. Robert Kuerze ; they were the only chil- 
dren of the late John Gerke, who left them a large 
estate. This estate was managed by George and 
kept intact during the lifetime of his brother John. 

They were equally interested in the Gerke Brew- 
ing Company, of which concern George was the 
president, and in the management of which John 
and the husband of Mrs. Kuerze were also active. 
George was engaged in other and private specula- 
lions. He and John, together with others, were 
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engaged in the management of a base ball club. In 
this enterprise they were not successful, so that at 
the end of the season it was ascertained that John 
was indebted to George in the sum of ten thousand 
dollars. 

Some time in the summer of 1883, one Oberhel- 
man loaned George $8,000, for which he gave his 
notes. This sum George claims he gave to John ; 
namely, $5,000 at one time and $3,000 at another 
time. He does not remember the date, but it was 
within sixty days of the time he received it from 
Oberhelman. Neither does he remember whether 
he gave it to him by check or in cash. He took no 
note or any evidence of indebtedness from John, and 
he has not now any memoranda, return checks or 
stubs, showing this transaction. 

Oberhelman, subsequently and with the under- 
standing of George and the Gerke Brewing Com- 
pany, during the absence of George in Europe, drew^ 
the greater part of this money from the Gerke 
Brewing Company, and the amount so drawn by him 
was charged to the account of George. 

This was in the lifetime of John and while he was 
actively engaged in the concern. John became 
broken in health, and in August, 1887, departed for 
Colorado. In November, 1887, John's health had 
not improved ; and George, fearing that John might 
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• die, wrote to him to send some evidence of this in- 
debtedness. 

This letter is not produced, and could not be found 
among his papers nor among the letters written by 
George to John. All of the letters and papers came 
into the possession of Robert Kuerze. If such letter 
was written, the failure to produce the same should 

not militate against George ; no copy was kept by 
him. 

John, at this time, was still indebted to George in 
the sum of $10,000, on the base ball claim. The 
principal and interest on the Oberhelman loan 
amounted at this time, to $10,100. 

On the 17th day of November, 1887, George re- 
ceived a letter from John, dated Colorado Springs, 
Col., November 13, 1887, enclosing a note for $10,- 
000, dated November 15, 1887, payable in one day 
after date to the order of George. This letter makes 
no mention of this note nor of any business transac- 
tion, but refers to his health and contains a request 
to send him $200. 

In the first week of December, 1887, George vis- 
ited John at Colorado Springs and returned to Cin- 
cinnati December loth, I887. John now failing in 
health very rapidly, Mrs. Kuerze, on George's return, 
went to Colorado Springs to take care of him. He 
lingered until January 3, 1888, when he died. John 
was not married, and so far as the record shows died 
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intestate. George and Mrs, Kuerze therefore inher- 
ited in equal shares, John's estate. 

At this time George was indebted to the Metropoli- 
tan Bank to the amount of about $92,000. The bank 
- having failed, George was pressed for payment. John 
was insured in the sum of $20,000. On the 14th day of 
February, 1888, this sum was paid to the administra- 
tors and thereupon they paid to George the amount 
due him from John on the base ball claim, and 
divided the balance between George and Mrs. 
Kuerze. On the next day the real estate of John 
was divided, also the brewery and other stocks that 
were not hypothecated. The estate of John was 
then practically divided. 

More than eighteen months after the death of 
John, George presented this note for allowance. On 
the hearing of this cause the execution of the note 
by John was not denied. It is claimed on behalf of 
Mrs. Kuerze that the note was given to represent 
John's share of the base ball indebtedness, and that 
this note was satisfied out of the proceeds of the life 
insurance policies. 

As this case must be determined upon the evidence, 
we have endeavored in the foregoing statements, to 
give the facts which are not contradicted. Other 
evidence was offered and of it we shall speak here- 
after. 

In proceedings of this kind, under section 6100 
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R. S., pleadings are not necessary. All the parties 
mentioned in the order therein provided, are parties 
to the proceedings, and any other person having an 
interest in the cause, may come in and be made a 
party thereto ; and under section 6101 R. S., excep- 
tion may be taken to any decision of the court upon 
any matter of law, by any person who may be 
affected thereby, and proceedings in error may be 
prosecuted. After a final order or judgment as in 
other cases, an appeal may also be taken to the court 
of Common Pleas from the order allowing or disal- 
lowing such claim. 

We think this kind of legislation gives to the 
application, notwithstanding the absence of plead- 
ings, the character of a case at law, and hence the 
rules of evidence applicable to any other proceeding 
at law should be applied here. 

In substance the parties resisting this application 
plead payment ; the burden of proof, therefore, is 
upon them. Let us see whether they have made 
out their case. George says he borrowed the money 
he gave to John from Oberhelman. That he borrowed 
$8,000, from Oberhelman is not denied, but George 
does not remember when he gave it to John ; he 
thinks it was within sixty days after he had received 
it from Oberhelman. He took no note or any evi- 
dence of indebtedness from John for this large 
amount of money. He first stated that he gave 
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John two checks for $5,000, and $3,000, in the 
middle of the summer of 1883, but he does not re- 
member on what bank he drew these checks. 

The proof is, that he kept his private account in 
the Metropolitan Bank. The books of this bank do 
not disclose that such checks were drawn. On be- 
ing recalled, he stated that he gave John the $8,000, 
in cash. If he paid John the $8,000, in cash sixty 
days after he had received it from Oberhelman, the 
books of the bank not disclosing a withdrawal of 
that amount, then he had that sum in his posses- 
sion during this time. 

In view of his business habits, this is not probable. 
The greater portion of the money borrowed from 
Oberhelman with the interest thereon, was subse- 
quently paid back by the brewing company and 
charged to George's account. John at this verj- 
time owned one-third of the stock of that concern, 
and had an account with the concern. Why should 
George have this sum and interest charged to his 
account? 

More than four years elapsed before he asked 
John for a note, yet during this time George became 
involved through private speculations, so that at the 
time of the failure of the Metropolitan Bank, on 
February 6, 1888, he owed that bank $92,000. Be- 
ing pressed for payment, taking all available assets 
he had, hypothecating stocks, etc., he never made 
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use of that note. John was able to pay it in his life- 
time and likewise his estate after his death. 

Mr. Paxton, his counsel, says the Metropolitan Bank 
had failed and George's notes were in that bank un- 
paid, representing what John owed him on the base 
ball claim. It seems that George had obligated him- 
self to the bank, in addition to other matters, to the 
extent of John's indebtedness to him, and long before 
John gave George the note of November 15. George 
held this note three months before the failure of the 
bank, and afler and during all the time he was 
pressed by the receiver of the bank. Why did he 
not make use of that note ? 

We would say that if George considered this note 
an indebtedness separate and apart from the base 
ball claim, he would have made use of it in the 
same manner as he had done with the base ball 
claim. $20,000, had been received from the insur- 
company. Pressed as he was for money, why did he 
simply insist on the payment of the base ball claim? 
Ntiy, more, he not even mentioned that he held a 
note or another claim, until eighteen months afler 
John's death; in the meantime permitting distribu- 
tion to be made of nearly all of John's estate between 
his sister and himself. 

Whether George received this note by mail or 
not is immaterial. It is strange, however, that the 
letter in which the note was enclosed, makes no men- 
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tion of the matter. If George wrote to John to send 
him a note for the Oberhelman loan, and he owed 
him, in addition, $10,000, on the base ball claim, is it 
not likely that he should want some evidence of that? 
Especially since George had made himself liable to 
the bank for this base ball claim. 

George says that he kept an account of the base 
ball matters, and therefore he did not want a note. 
If George wants to be understood as having paid to 
John the $8,000, in checks, then he had at the time 
he received the note, as much evidence of this in- 
debtedness as of the baseball matter, namely, there- 
turn checks and stubs. The base ball account was 
kept by him and was a private matter between him- 
self and John, and was subject to dispute; why should 
George leave this matter open? 

George says the reason he did not mention his 
claim was that he gave Mr. Paxton, his attorney, the 
matter in charge, and he presumed Mr. Paxton was 
attending to it. Mr. Paxton says he received the 
base ball claim and note about the time of the failure 
of the Metropolitan Bank ; this was in February, 
1888. We do not see how this prevented George 
from saying to his sister, that since November, 1887, 
he held a note against John for money loaned him, 
and especially so, when at the time of the division of 
the insurance money, George then had his base ball 
claim paid. 
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Mr. Kramer and Mr. Kuerze asked him whether he 
knew of any other claims against John's estate. At 
this time George was upon friendly terms with his 
sister. 

Upon a careful consideration of the evidence and 
circumstances surrounding the case, and inferences 
that may be fairly drawn from the evidence, our con- 
clusion is that this note was not given for the Ober- 
helman loan ; that it was given to cover the base 
ball claim, and was so understood by George. His 
conduct in relation thereto, leads us to believe that 
the claim he now makes, in reference to the note, is 
an after thought encouraged by his feeling of ani- 
mosity towards his sister. The base ball claim hav- 
ing been settled, this note is of no validity and his 
claim will be rejected. 



In the matter of the Estate of Catharine 
Dunn, Deceased. 

Services of sisters to each other — no recovery for. 

Sisters living together in the same family cannot recover 
for services rendered by one to the other in the absence of an 
express contract. 

Decided February 6, 1890, 

Louisa J. Dunn, the administratrix of the estate of 

Catherine Dunn, deceased, presents a claim against 

said estate for $525, for personal services rendered 

the decedent in her life time, in nursing and taking 
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care of her for thirty-five weeks at fifteen dollars a 
week, and prays that the same may be allowed as a 
valid claim against said estate. 

All of the parties interested have been notified of 
the pendency, prayer and time of hearing of this 
application, but are not now here to resist the same. 
The testimony is conclusive that Louisa J. Dunn 
rendered the services for the period specified, and it 
must be conceded that the amount charged for such 
services is reasonable. It remains, however, to be 
determined whether she can recover under the fol- 
lowing state of facts : 

Louisa and Catharine were sisters, were unmar- 
ried and lived with their mother as one family, she 
keeping house and providing for all the household 
expenses. Catharine had real and personal property. 
She became insane many years ago, and was insane 
up to the time of her death. It became necessary to 
appoint a guardian for the purpose of taking charge 
of her property, and, on September 24, 1883, a guar- 
dian was appointed and he continued to act up to 
the time of her death. The services herein speci- 
fied were rendered during the thirty-five weeks pre- 
ceding hef death. She required care and attention 
by reason of her condition. 

The testimony does not disclose the fact that any 
agreement was entered into by or between Louisa, 
and the guardian of Catharine, nor that there was 
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any agreement, or understanding that she was to 
render such services and to receive pay therefor; 
nor that Louisa at any time, presented any account 
or claim to the guardian for such services. 
Phillip Roettinger^ for Louisa Dunn. 

GOEBEL, J. 

As a rule, where services have been rendered by 
one person to another, the law presumes a promise 
on the part of the one who has received the bene- 
fits of such services, to pay what they are reason- 
ably worth. This however, may be rebutted by any 
proof that shows an intention to give and receive 
without compensation. The relationship, by con- 
sanguinity or affinity, is a fact which tends to rebut 
the presumption which the law^ raises, that a promise 
to pay is intended where personal services are ren- 
dered ; but this alone, does not overcome the pre- 
sumption, except in the case of parent and child. 
Smith vs. Milligan^ 43 Pa. St. 107. Poorman vs. 
Kilgore^ 26 Pa. St. 365, 372. 

Where a parent goes to live with a child, the law 
implies no promise on the part of the parent to pay 
for boarding and necessaries furnished by the child. 
Without an express contract there can be no recov- 
ery in such case. Lynn vs. Lynn^ 29 Pa. St. 369. 

Where a son continues in the employ of his father 
after his majority, the law implies no contract on the 
part of the father to pay the son for his services ; 
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the position of the parties being accounted for by the 
relation existing between them. So, where a father, 
after his son had been in his employ many years, 
declared to witnesses that he intended to pay his son 
for his work ; it was held that this was not evidence 
of the existence of a contract for wages between the 
parties ; and that it was error to permit the jury to 
infer a contract from such declarations. Hertzog vs. 
Hertzog^ 29 Pa. St. 465. 

It has also been held that the relationship of grand- 
father and grandchild excludes the implication of a 
promise, and the grandparent will not be permitted 
to recover for the maintenance of grandchildren from 
the estate of their father, unless there be proof of a 
previous request, contract, and an express promise 
on the part of the father to pay for it. Duffey vs. 
Duffey, 44 Pa. St. 399. 

It was held in Amey^s Appeal, HiprweWs Estate, 
49 Pa. St. 126, that though the relationship of father- 
in-law and son-in-law is not in itself sufficient to re- 
but the presumption of a promise to pay for services 
rendered, yet where a father-in-law went with his 
two sons to live upon a small farm, bought by his 
son-in-law partly for a home for them, and there re- 
mained until the death of his son-in-law, domesti- 
cated, and occupying the house as a part of the fam- 
ily, the father and sons being clothed, and the sons 
and daughters educated at the expense of the son- 
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in-law, who was for the greater part of the time 
absent, but no debt or credit account was kept, nor 
any contract made by the son-in-law to pay his 
father-in-law for services, nor' liability admitted by 
him, these facts were sufficient to rebut the pre- 
sumption that there was an understanding that one 
was to pay, and the other to receive compensation 
for services rendered. 

It has also been held that the relation of parent and 
child, step-parent and step-child, brother and sister, 
and the like, existing between persons living together 
in the same household, creates a strong presumption 
that no payment nor compensation was intended to 
be made for services rendered by one to the other, 
beyond that received at the time they were rendered. 
The person claiming pay for services in such a case, 
must overcome this presumption by clear, direct and 
positive proof that the relation between the parties 
was not merely the ordinary one of parent and child, 
or brother and sister, but was that of debtor and cred- 
itor, or servant and master, and must show some 
arrangement or contract to that effect. Hall vs. 
Finch^ Adtn^r. 29 Wis. 278. 

Counsel have not cited any case where a child 
was entitled to recover for services rendered a parent 
nor have we been able to find any case. 

The rule is, that the father is entitled to such ser- 
vices while the child lives with him and is maintained 
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by him. This rests upon the parental duty of mainte- 
nance, and furnishes some compensation to the 
father for his own services rendered the child. 

Numerous cases may be found where a father was 
held entitled to recover for the support and mainte- 
nance of his child, and all of the cases cited by counsel 
bear upon that subject. It would now appear that the 
old rule has been relaxed to the extent, at least, that 
if the father be without means to maintain his chil- 
dren according to their future expectations, or if he 
have the means, but the income of the children is 
larger than his own, an allowance may be made to 
the parent for their maintenance. Trimble vs. Daddy 
Guard.^ 2 Tenn. Ch. 502, and cases cited. 

But we do not see what bearing such cases can 
have upon the question whether a child can recover 
for personal services rendered such parent. 

There is a wide distinction between the right of a 
parent to recover for the maintenance of a child, and 
of a child from a parent for services rendered such 
parent. The former depends upon conditions. In 
the latter it is absolutely denied unless there be 
an express contract. The relationship by con- 
sanguinity, rebuts the presumption which the law 
raises, that a promise to pay was intended. Smith 
vs. Milligatiy 43 Pa. St. 107. 

We do not mean to be understood as saying that the 
relation by consanguinity or affinity precludes a right to 
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a recovery (except in the case of parent and child), 
.but that the presumption which the law raises, must be 
overcome by clear, direct and positive proof that the 
relation between the parties was that of debtor and 
creditor, and that some arrangement or contract ex- 
isted between them to that effect. 

Louisa and Catharine were related in the second 
degree of consanguinity. Has she overcome by 
testimony the presumption that the law raises in 
such case? We think not. When we take into 
consideration, also, that they lived together 
in the same household, that Catharine was not 
married, that Louisa would be entitled to part of 
Catharine's estate at her death, and knew that she 
had an estate at the time, in the hands of a guar- 
dian, who could have made a contract for the pay- 
ment of such services, these circumstances create a 
strong presumption that no payment nor compensa- 
tion was intended to be made for such services. 

The allowance of this claim must be denied for 
want of proof of a contract, or understanding as to 
payment for such services. 
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The Edison General Electric Company vs. 

The City of Cincinnati. 

Right of foreign electric light companies to use streets — noi re- 
stricted to vse ofpolesy piers, posts or abutments. 

A foreign electric light company may by the law of comity 
exercise the rights and privileges conferred on domestic cor- 
porations, by sec. 3461, R. S., when such exercise is not 
inconsistent with the laws of its own state or the provisions 
of its own charter. 

Under that section electric light companies are not re- 
stricted or limited to a mode of using public streets which 
simply provides for the erection of posts, piers and abutments 
necessary for the wires. 

Decided March 18, 1890. 

The plaintiff alleges that it is a corporation duly 
organized under the laws of the State of New York ; 
that it is doing business in Ohio and other states of 
the Union, and that it has an agency and office in the 
city of Cincinnati ; that its business is to supply pub- 
lic and private buildings, manufacturing establish- 
ments, streets, alleys, lanes, lands, parks, squares and 
public places with electric light, heat and power, and 
to buy, sell and otherwise handle all kinds of elec- 
trical appliances, fixtures, etc.; that it desires to 
place, maintain and use wires underground in the 
streets, avenues, alleys, lanes, lands, squares and pub- 
lic places, including side-walks, of said city of Cin- 
cinnati, whereby to conduct electricity for furnishing 
light, heat and power, including the establishment of 
all necessary plants, fixtures, appliances and other 
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apparatus, including its conduits, mains, pipes, tubes, 
junction boxes, connection boxes, man-holes, posts, 

piers and abutments, for inserting, maintaining and 
using its wires under the surface of the streets, etc., 
and furnishing light as aforesaid ; subject, however, 
to the rights of the public to the U3e of said streets, 
etc., and with such location and arrangement of its 
said wires, plants, conduits and other apparatus, as 
not to interfere with the successful operation of exist- 
ing telegraph and telephone wires, or with the use by 
the public of the streets ; that it has made due ap- 
plication to the proper authorities of the said city of 
Cincinnati, for a grant by ordinance to it, its succes- 
sors and assigns, of the necessary rights, franchises 
and privileges thereunto, and that in such behalf, it 
has made application to the Board of Public Affairs, 
for recommendation by it to the Common Council, of 
a suitable and necessary ordinance whereby to confer 
upon it, its successors and assigns, said rights, fran- 
chises, privileges, etc., but the said Board of Public 
Affairs have refused to recommend such ordinance 
and have rejected the same ; whereby it has become 
impossible for this plaintiff to obtain from the munic- 
ipal authorities of Cincinnati, the right to lay and 
maintain its wires conduits, etc., and prosecute its 
business as aforesaid ; that it can not agree with the 
municipal authorities ol said city as to the mode of 
use by it in said streets, alleys, etc., and in conse- 
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quence thereof, the said municipal authorities have 
unreasonably delayed to enter into an agreement 
with this plaintiff, as to the mode in which it shall lay 
its wires, etc. 

Wherefore it prays this court to direct in what 
mode it, its successors and assigns, shall place, main- 
tain and use its wires underground in the streets, 
avenues, alleys, lanes, lands, squares and public places, 
including sidewalks, of said city of Cincinnati, where- 
by to conduct electricity for furnishing light, heat and 
power, including the establishment of all necessary 
plants, fixtures, appliances and other apparatus, includ- 
ing conduits, mains, tubes, pipes, feeders, junction 
boxes, connection boxes, man-holes, posts, piers and 
abutments for inserting, maintaining and using wires 
under the surface of the streets, and furnishing light 
as aforesaid. 

To this petition the defendant files its motion to 
dismiss the same, for the following reasons : — 

I St. Because the plaintiff is a foreign corporation, 
and as such cannot exercise the rights, privileges and 
franchises as sought for in its petition. 

2nd. Because the Board of Public Affairs has not 
.the power to recommend for adoption, nor the Com- 
mon Council to pass any ordinance, granting to any 
electric light company the right to construct conduits 
or other appliances, under the surface of the streets 
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or side-walks, in which to lay and maintain wires and 
other electric apparatus, for the purposes stated in 
plaintiff's petition. 

Foraker, Black & Rockhold^ for plaintiff. 
I Theodore Horstman^ city solicitor^ for defendant. 

GOEBEL, J. 

The application for authority as prayed for, is by 
virtue of sees. 3454 to 3471 R- S. in reference to 
magnetic telegraph companies. The particular sec- 
tions which are to be considered in the discussion of 
this case are sections 3454 and 3461 R. S. 

Section 3454 reads as follows : "A magnetic tele- 
"graph company heretofore or hereafter created may 
"construct telegraph lines, from point to point, along 
"and upon any public road, by the erection of the 
"necessary fixtures, including posts, piers and abut- 
"ments necesary for the wires ; but the same shall 
"not incommode the public in the use of such road." 

By section 3471a, the sections as to magnetic tele- 
graph companies, become applicable to electric light 
companies, and that section reads as follows : 

"The provisions of this chapter, so far as the same 
"may be applicable, shall apply also to any company 
"organized for the purpose of supplying the public 
"and private buildings, manufacturing establishments, 
"streets, alleys, lanes, lands, squares, and public places 
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"with electric light and power, and every such com- 
"pany shall have the same powers and be subject to 
"the same restrictions as are herein prescribed for 
"magnetic telegraph companies." 

The first objection raises the question, whether 
this a foreign corporation can exercise the rights and 
privileges granted to a domestic corporation. It is 
not claimed that the plaintiff has not the right, under 
its charter and the laws of New York, to carry out 
the objects designated bj' its charter. Nor do w^e 
know of any statute of New York, which prohibits 
the plaintiff from exercising its power beyond the 
State of New York. 

As a general proposition, powers exercised by 
corporations, in a state other than that of incorporation, 
are valid or not, as the laws of the state in which 
they exist prohibit, or either expressly or impli- 
edly permit, their exercise. While a corporation 
must dwell in the state under whose laws it was cre- 
ated, its existence as an artificial person may be 
acknowledged and recognized in other states. Its 
residence in one state creates no insuperable objection 
to its powers of contracting in another. Runyan vs. 
The Lessee of Coster^ 14 Pet., 122. 

If the policy of the state or territory does not per- 
mit the business of the foreign corporation within its 
limits, or allow the corporation to acquire or hold 
property, it must be expressed in some affirmative 
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way ; it cannot be inferred from the fact that its 
legislature has made no provision for the formation 
of similar corporations, or allows corporations to be 
formed only by general law. Cowell vs. Springs 
Company^ loo U. S., 55. 

Comity forms the basis of recognition of corpora- 
tions, incorporated under another sovereignty, and is 
binding on the courts as being part of the common 
law of the state. 

In harmony with the general law of comity obtain- 
ing among the states composing the Union, the pre- 
sumption should be indulged that a corporation of one 
state, not forbidden by the law of its being, may ex- 
ercise within any other state, the general powers 
conferred by its own charter, unless it is prohibited 
from so doing either by the direct enactments of the 
latter state, or by its public policy to be deduced from 
the general course of legislation or from the settled 
adjudication of its highest court. Tombigbee R. Co. 
vs, Kneeland^ 4 How. (U. S.) 16. Bank of Augusta 
vs. Earhj 13 Pet., 519. Newburg Petroleum Cotn^ 
paiiy vs. Wearej 27 O. S. 343. West. Union TeL 
Co. vs.^Mayer^ Treas.^ 28 O. S. 521. 

We know of no statute, in this state, which pro- 
hibits a foreign corporation from exercising its general 
powers. The general course of legislation has not 
been hostile to foreign corporations, and the course 
of decisions of our Supreme Court has been such as 
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to give sanction to the exercise of those powers, 
when not inconsistent with our laws, and not in viola- 
tion of any power conferred by the companies' 
charters. 

It is claimed, however, in this case, that while 
courts may enforce contracts in favor of any foreign 
corporation, under the rule of comity existing be- 
tween states of the Union, they will not extend the 
rule so as to authorize a holding by such corporation, 
of a franchise, privilege or right of property in this 
state ; or by the general statute conferring the right of 
eminent domain on domestic corporations, confer by 
implication upon such corporation such power ; that 
such rights must be expressly authorized by legislative 
enactment. 

We concede that the right of eminent domain 
cannot be exercised unless expressly authorized by 
statute. Since the power to condemn property is a 
stringent and extraordinary one, based upon public 
necessity, or an urgent public policy, the right and 
mode must be strictly construed. The legislature is 
solely to judge what persons, corporations, or other 
agents, may properly be clothed with the right of 
eminent domain. We think there can be no question 
that the legislature has power to confer the right of 
eminent domain upon a foreign corporation. 

In the matter of Peter Townsendy 39 N. Y- 171, 
the court held, that an act of the legislature taking land 
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in that state for a public use, was not unconstitutional, 
because the instrumentality employed for that pur- 
pose, was a corporation created by the laws of an- 
other state ; nor because such corporation derived a 
pecuniary benefit from the use of the lands so appro- 
priated. 

If the use be in its nature public, the legislature 
are the sole judges of the question whether the ben- * 
efit to our citizens, or to the state, is such as to war- 
rant the taking of private property therefor, and are 
also the sole judges of the question what supervision 
or control over the use should be retained, in order 
to secure the contemplated public benefits. 

So in the case of Abbott vs. Neiv York and New 
Englafid R. /?. G?., 145 Mass., 450, the court held, 
that although the power to take land by the right of 
eminent domain, which has been granted by the 
legislature to a domestic railroad corporation, will 
not pass to a foreign corporation which, by deed, suc- 
ceeded to the rights and powers of the domestic 
corporation, without the assent of the legislature, 
such assent may be gathered from a series of acts of 
the legislature. 

Again, the power to take land by eminent domain, 
may be given to a foreign corporation, when the use 
for which land is taken is a public use ; the xuse 
is not the less public because the owners are domi- 
ciled or incorporated out of the state. State vs. 
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Shermafi. 22 O. S. 411. South Western R. I\, Co. 
vs. The Southern & Atlantic Tel. Co.^ 46 Ga., 43. 
Gilmer vs, ''Lime Point^'^ 18 Cal., 229, 251, 255. 
Clark vs. Barnard^ 108 U. S., 436, 452. 

Under sec. 3456 R. S. the power of eminent do- 
main is expressly conferred upon magnetic telegraph 
companies. Whether it is broad enough by its terms 
'to include foreign companies, it is not necessary to 
determine, since it is not sought in our opinion in this 
case, to exercise that power. This proceeding is 
directly under section 3461 R. S., which provides : — 

''When any lands authorized to be appropriated to 
''the use of a company are subject to the easement 
"of a street, alley, public way, or other public use, 
"within the limits of any city or village, the mode of 
"use shall be such as shall be agreed upon betw^een 
"the municipal authorities of the city or village and 
"the company ; and if they cannot agree, or the 
"municipal authorities unreasonably delay to enter 
"into any agreement, the probate court of the county, 
'•in a proceeding instituted for the purpose, shall 
"direct in what mode such telegraph line shall be con- 
"structed along such street, alley, or public way, so 
"as not to incommode the public in the use of the 
"same ; but nothing in this section shall be so con- 
"strucd as to authorize any municipal corporajtion to 
"demand or receive any compensation for the use of 
"a street, alley, or public way, beyond what may be 
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"necessary to restore the pavement to its former 
"state of usefulness." 

It will be observed that when any lands essential 
to the use of a company are subject to the easement 
of a street, alley or public way, or other public use, 
the mode of use by such company, of any such 
street, alley or pubHc way, shall be agreed upon be- 
tween the municipality and the company ; and such 
use shall be without compensation to the municipality, 
beyond what may be necessary to restore the pave- 
ment. By the agreement the company obtains a 
franchise, right or privilege, jointly, to use and occupy 
the street in a mode agreed upon with the munici- 
pality. 

While this, to an extent, deprives the municipaHty 
of the exclusive use of its franchise, such franchise 
is subject, nevertheless, to legislative control. The 
legislature may modify the public use, or may restrict 
the same by granting a right to erect poles and other 
obstructions in the streets. We think therefore, 
when the legislature conferred upon a telegraph 
company, or electric light company, the privileges 
contemplated by sec. 3461 R. S., it did not call for 
the exercise of the power of eminent domain. 

It is therefore immaterial, in this case, whether the 
power of eminent domain is expressly conferred upon 
foreign corporations, or whether by construction, 
such powers may be implied. We think that under 
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the law of comity, the plaintiff is entitled to 
exercise the rights and privileges of a domestic cor- 
poration in the use of the streets, when the exercise 
of such rights by the foreign corporation is not in- 
consistent with our laws and the grant of its own 
charter. 

We come to the second objection : Has the Board 
of Public Affairs the power to recommend and the 
Common Council to pass, an ordinance granting to 
any electric light company the right to construct 
conduits, or other appliances, under the surface of 
the street, or side-walks, in which to lay and main- 
tain wires and other electrical apparatus ? 

It is claimed that this power does not exist, in as 

much as the statute provides for the erection of 
poles, piers and abutments, for sustaining the cords 
or wires for an over-head system. 

Judge Dillon in his work on Municipal Corporations 
sec. 89, says : *'It is a general and undisputed prop- 
osition of law, that a municipal corporation possesses 
and can exercise the following powers and no other, 
First : those granted in express words ; Second : 
those necessarily or fairly implied in or incident to 
the powers expressly granted ; Third : those essen- 
tial to the declared objects and purposes of the cor- 
poration. Any fair, reasonable doubt concerning the 
existence of power, is resolved by the courts against 
the corporation and the power is denied. 
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It is well established that a corporation may exercise 
all the powers within the fair intent and purpose of their 
creation, which are reasonable and proper, to give 
effect to powers expressly granted, and to that end 
must have a choice of means, and are not confined 
to any one mode of operation. And this would seem 
but just ; otherwise it would deny them the power 
of self-preservation, to effectually carry out the 
objects of their incorporation in many cases." 

While courts have adopted a strict, rather than a 
liberal construction of powers, and in case of ambi- 
guity or doubt have resolved in favor of the public, 
yet this rule has not been enforced when there are 
discretionary powers conferred upon the municipality 
in general terms, without being accompanied by any 
prescribed mode of exercising them. City of Cin- 
cinnativs. Gnvynne^ lo Ohio, 192. Markle vs. Town 
Council of Akron ^ 14 Ohio, 587. 

But we think that sec. 3454 R. S., does not pre- 
scribe the mode ; it authorizes a magnetic telegraph 
company, or, as in this case, an electric light com- 
pany, to erect the necessary fixtures^ including posts, 
piers and abutments, necessary for the wires, upon 
any public road. This provision contains no limita- 
tion as to the kind or character of the fixtures to be 
employed. 

Section 3461 R. S. expressly provides that the 
mode of use shall be such as may be agreed upon 
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between the municipal authorities and the company ; 
and, if they cannot agree, or the municipal authori- 
ties unreasonably delay to enter into any agreement, 
the Probate Court shall direct the mode of use. 
This is a matter of regulation, either by the munici- 
pality by agreement, or by the court in the absence 
of an agreement ; and in exercising the power con- 
ferred by statute, the municipality does not violate or 
exceed any of its corporate powers. 

But assuming that the statute did prescribe the 
mode contended for, for stringing wires, that would 
be simply a regulation. While the statute pre- 
scribes the modr by which the objects of companies 
may be carried ou\ the municipality does not lose the 
control of exercising, when the occasion calls for it, 
its police power, to prescribe rules for and regu- 
late such corporations in such manner as will fully 
protect health, life and property. 

This is the discretion committed to the municipality, 
of exercising the powers for the public good at any 
time. Police regulations cannot be made to conflict 
with the charter of a corporation or impair any of the 
essential rights which it confers. Assuming now that 
the statutory mode is part of the charter, yet if the 
municipality, under the exercise of police powers, 
should provide for an under-ground instead of an 
over-head system for electric light companies, then 
such substitution would not affect or impair substan- 
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tial rights, if by such new mode the object of such 
corporation could be fully carried out. 

Justice Bradly in the case of Beer Company vs. 
Massachusetts^ 97 U. S., 25, said : " Whatever dif- 
ferences of opinion may exist, as to the extent and 
boundaries of the police power, and however diffi- 
cult it may be to render a satisfactory definition of it, 
there seems to be no doubt that it does extend to the 
protection of lives, health and property of the citi- 
zens.^' 

The exercise of discretion in respect to police 
powers is not a mutter of judicial inquiry, except 
when the power is abused or there is an invasion 
of private right. 

On the whole, we are of the opinion that, under 
sec. 3461, the municipality has the power to agree 
with electric light companies to use the streets, alleys 
and public ways, in such manner as not to incom- 
mode the public in the use of such streets, alleys and 
public ways, and such companies are not restricted 
or limited to a mode in the use of such streets, for 
wires which simply provides for the erection of posts, 
piers and abutments necessary for such wires. 

It is also claimed that the authority conferred by 
sec. 3461, upon municipalities, cannot be conferred 
upon the Probate Court. We see no reason why 
that could not be done, if the statute so authorizes it. 
True, the power cannot be exercised by the court 
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until the municipality and the company are unable to 
agree. The intention of the legislature was to pro- 
vide a remedy when, for any reasons, the mu- 
nicipality should fail to enter into an agreement, and 
thereby defeat the objects fairly contemplated by the 
act and the company's charter. 

The motion to dismiss the petition will be overruled. 



Abutting Owner. 

Railroad in public Higfliwajr— a *< taking:'' of 
property* The construction and operation of a steam rail- 
road in a public highway, when a '^taking'' of property within 
the meaning of .the Constitution entitling an abutting owner 
to compensation. See appropriation of property 248. 

Aceonnt. 

Assigfnee delaying: to file cliarg^eaMe w|tlt inter- 
est. An assignee who delays unreasonably to file his account, 
ns required by law will be charged with interest from the datei 
his account became due; and a delay of six years to account 
after the date at which the account became due, is an unreason- 
able delay, and sufficient to charge him with such interest. In 
re assignment of Edward and John B. Purcelly ^7. 

A09i8:nee of two insolvent estates filing: one ao 
count, Protoate Court may separate tlte items. 

An assignee of two insolvent estates filed in the case of each 
assignment one and the same account, improperly mingling 
together the receipts and disbursements of the one estate with 
the receipts and disbursements of the other, and describing 
himself therein as the assignee of the two estates jointly, and 
subsequently for maladministration was removed from his 
office in the case of each estate ; on hearing of exceptions 
properly taken to said account in the case of each assignment, 
and on behalf of each estate. Heldy that the Probate Court 
may separate the joint account and make a finding of the items 
therein that properly belong to the account of the assignee in 
the case of each estate. Id, 

Book account not subject of cliattel niort8:as:e. 
Uen« Book accounts are not the subject of a cliattel mort- 
gage, bnt when specially included therein, it operates as a lien 

on such accounts or the proceeds thereof. In the matter of the 
assignment of Ehler, 186. 

Guardian not cliar8:eaMe inritli money tor 'wliicli 
lie 8:aTe a receipt* ^wlien. Where it is sought on ex- 
ceptions to a guardian's account to charge him with an amount 
of money for which he gave a receipt to the administrator of 
the estate, the guardian may show the circumstances under 
which he gave the receipt, and that he did not in fact receive 
the sum therein stated. If there is no evidence to show that 
the guardian received said sum or that it was lost to the minor 
by the failure and neglect of the guardian to collect it, he can 
not be charged therewith. In re estate of Mehner, a minor^ 212. 
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Hearins^ oft mle of Court, i. 

Jari0dicUon of ProtMite Ccnurt on bearing: ex- 
ceptions. On the hearing of exceptions properly t^ken to 
the account of an assignee of an insolvent estate the Probate 
Coart ha^ jurisdiction to determine the effect upon title of the 
deed of assignment and precedent conveyance of real estate, 
as far as the same is in vol veil in the disputed items of such 
account. In re assignment of Purcell^ 47. 

Administrator. 

Administrators' claims for inone j paid for taxes, 
etc* Claims of administrators for money paid for taxes :i:id 
repairs of real estate of intestate an 1 for labor in gather! n c 
crops after his death, are valid debts of the esrate, and tliey 
are entitled to a credit therefor. In the matter of the estate of 
Turpin, deceased, 124. 

Id* Ko pleading: re<inired Under sections GlOO, 1 JR. ."<., 
prescribing the mode of procedure on the presentation of an ad- 
ministrator's claim against an intestatc^s estate, no pleadings 
are necessary. In the matter (f the estate of Gerke, deceased. 289. 

Administrators' commissions— Transfer of stock 

An administrator is entitled to his statutory commission^( upon 
certificates of stock which came into his hands as assets of the 
estate, remained there until final distribution, and were turned 
over by him to the widow as sole legatee. 
The risk and care attendant upon the custody of such certificates 
can not be considered as " extraordinary services " within the 
meaning of the statute, and allowed for as such. In the matter 
of the estate of John Buddy, deceased, 130. 

Concealing^, etc*, assets of estate— Rig^lit of ad- 
ministrator to recoirer Judg:nient ag'ainst per- 
son. Under sections 6053-9 R. S., the personal representa- 
tive may recover a judgment against any person concealing or 
carrying away assets of the estate but he can not recover a 
judgment against the person aidhig and assisting the person 
so charged. In re citation of Sattler, 183. 

Debt of administrator to estate not exting^nislied 
1>y liis appointment* Under our statute the appoint- 
ment of an administrator does not operate to extinguish a debt 
he owes the intestate. Estate of James Dair, deceased, 233. 

Personal liability of administrator for non-pa j- 
ment of valid claim. Where an administrator, having 
knowledge of a valid claim against an estate, and having funds 
in his hands to pay it, pays all other claims in full, and with- 
out regard to their preference, thereby exhausting the funds 
in his hands, he is personally liable to the creditor for t'.ie full 
amount of his claim. In the matter of the estate of William 
Walrfeld, deceased, 5. 
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Must reside in county, iii. 

Sur^iTins: partner's duties as administrator of 
estate of deceased partner* The appointmont of a 
surviving partner as administrator of the estate of a deceased 
partner, does not extinguish the firm's indebtedness to the 
estate of the latter. Estate of Dair, deceased, 233. 

On the death of a partner of a Arm, it is the duty of the surviving 
partner to wind up the affairs of the partnership, and as his 
administrator to take any surplus to which the estate of the 
intestate is entitled and charge himself therewith. Id, 

The rule Is not altered by the fact that the indebtedness is not 
ascertained, that it remains uncollected without the fault of 
the administrator, and that the surviving: partner was insolv- 
ent at the time of his appointment as administrator and con- 
« tinues so. Id. 

Xitle to personalty Tests in administrator, etc« 

On the death of a testator, the legal title to all his personalty, 
vests in his personal representative in trust for the benefit of 
creditors and distributees. In re citation of Ann Sattler, 183. 

Administrator de bonis non. 

Compensation of Administrator de bonis non« 

Where an administrator has chargeil the statutory allowance 
of 'six per cent, on the first thousand dollars collected by him 
and four per cent, on the next four thousand, an administrator 
de bonis non who succeeds him can only charge the percentage 
his predecessor could have charged upon money subsequently 
collected, viz.: two per cent. In re Isaac F. Waring j 146. 

Administratrix. 

'Wido^v's ri|E:lit to administer on estate of de- 
ceased liust>and. Separation no bar. A widow 
has the first right to administer upon the estate of her deceased 
husband. 

The fact that she agreed with her husband for a consideration 
to live separate and apart from him during their natural lives, 
and did so live and to make no claim on his estate in any eVent 
does not deprive her of that right. In the matter of the estate 
of Garrettson, 187. 

Adoption. See Husband and Wife. 

Rules of Court. Child must be produced in open court, iii 
Exact age must ht* stated in application, iii 
Notice of application, when to be given, iv 
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Adversary Proceedins* 

Foreign l¥ill. Second application to admit to 
probate res-adjudicata. A proceeding in tlio Pro- 
l)ate Court on a second application to have a foreign will 
admitted to probate is an adversary one, and the rule of res 
adjudicata applies to it. In the matter of the will of Hobert 
Barr, deceased, 134, 

Agent. 

Cltattel mortg^ag^e— fraud in procuring: ag:ent to 
sig^n and swear to affidaTit. Where a person in 
failing circumstances, to secure an indebtedness to his wife who 
was in Europe at the time, executed a mortgage to her, and 
fraudulently procured an attorney to sign and swear to the 
uftldavit to the same as her agent, and caused it to be filed 
before a deed of assignment executed by him: Jleld, tliat the 
mortgage was void as against the creditors of the ujortgagnr. 
In the matter of the assignment of Ehert. *. .'Jl, 

:Neg:otiat>le I^ote»knoi^ledg:e by ag:ent of de- 
fenses* Knowledge by the agent of tiie purchaser of a ne- 
gotiable note of defenses, uncommunicated to her does not, 
aflTcct her title. Ehrgottvs, The George Weber Brewing Co,, 260. 

Aspreement. See Priority of Liens. 

Chattel niortg:ag:e— Agfreement to keep off re« 
cord— TOid as agfainst creditors. A chattel mort- 
gage executed by a debtor to his creditor, who aware of hi* in- 
solvent condition, by agreement keeps it oflT record, to enable 
him to continue busine-s and prevent his credit from being 
affected is void as against subsequent creditors. In re assign- 
ment of Fund, 28 1. 

Husband and ^'ife— ag:Teenient to live apart, etc. 
no bar to rig^lit of wife to administer on 
husband's estate. Tlie fact that a wife a.'reed with 
her husband for a consideration to live sei)arate and a;)art from 
him during their natural lives and did so live, and to make no 
claim on his estate in any event does not deprive lier of the 
right to administer upon his estate after his death. In the mat- 
ter of the estate of Garrettson, 187. 

Uability of gfuardian as grnardian or trustee 
under written agfreement. kScc Guardian, 98. 

money loaned by mrife to busband cannot be re- 
coirered in absence of express promise to 
repay. .AVherc a wife advanced to her husband monev, her 
separate estate, which he expended in the improvement of hi^ 
real estate and the payment of his debts, in the absence of an 
express promise by him to repay her at the time, no impUed 
promise will arise to support a claim by her against his estate 
after his death. In the matter of the estate of Koch, deceased, 
219. 
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Alloi^ance to widowt etc. 

Court to apportion allo^irance to ^irldoiVy etc., 
inrlieii* It is in the discretion of the appraiseid to apportion 
the allowance to tlie widow and children under sees. 0040, 1 II. 
S., and where the appraisers fail to make the apportionment, 
the court may malve it. In the matter of the estate of Pollard, 
deceased, 210. 

Appeal. 

County road— appeal from Judgement of County 
Commissioners. Board of Control must con- 
cur. The Board of Control must concur in tlic action of the 
Hoard of County Commissioners to entitle parties to :jn appeal 
from the judgment of the latter Board approving the report 
of viewers awarding compensation and damages for the cstal)- 
lishment of a county road. In the matter of Langdon road, 210. 

Apportionment. 

Cliars:e on real estate—construction of ^will. 

Where a testator charged two pieces of property, devised to 
two persons respectively with the payment of debts in c(jua^ 
proportions, he intended that each should bear one-half of the 
debts, and did not intend that an apportionment should be made 
according to tlie value of each piece. Cooper rs, Sykes, 244. 

Court to apportion alloiwance to yifi^kawj etc.^ 
"Wlien. It is in the discretion of the appraisers to apportion 
the allowance to the widow and children under sees. 0040, 1 
R. S., and where the appraisers fail to make the apportion- 
ment, the court may make it. In the matter of the estate of 
Pollard, deceased, 216. 

Where an intestate died leaving a widow and daughter thir- 
teen years of age, and the appraisers set off to them for their 
allowance $1800, and the daughter lived apart from the widow, 
her step-mother. Held, $1,000, a reasonable allowance to the 
child and $S0O, to the widow. Id. 

Appraisers. 

Appraisers may apportion allo^vance to -wMa-Wj 
etc.y livlien court may make apportionment. 

It is in the discretion of the appraisers to apportion the allow- 
ance to the widow and children under sees. G040, 1 R. S., and 
where the appraisers fail to make the apportionment, the 
court may make it. In the matter of the estate of Pollard, de- 
ceased, 216. 
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Appropriation of Property. 

Assessment of compensation on reTersal— 
tliong^li amount of first aiward paid to land 
O'vmer, etc* When a judgment of the Probate Court 
confirming :i verdict in condemnation proceedings under the 
Municipal Code is reversed by the Common Pleas, and Che 
case is remanded for a new trial the corporation is entitled on 
such new trial to have the compensation again assessed, though 
the amount of the first award has been paid the land owner, 
and the corporation has taken possession of the land. The 
Trustees of the Cincinnati Southern J?y, v. David Banning , 114. 

Appeal firom Judgement of County Commission- 
ers—Board of Control must concur* The Board 
of Control must concur in the action of the Board of County 
Commissioners, to entitle parties to an appeal from the judg- 
ment of the latter Board, approving the report of viewers 
awarding compensation and damages for the establishment of 
a county road. In the matter of the Langdon Soady 210. 

Railroad in liig^li^ray— A **takinsr" of property 
— Compensation — Market Talue — Pleading^. 

No pleadings after the petition are necessary in condemnation 
procee<]ings. 

The construction and operation of a steam railroad in a public 
highway impairing access to an abutting owners' property, 
obstructing the free passage of light and air, and subjecting 
him to inconvenience annoyance and danger by the emission 
of smoke and sparks from its locomotive engines, the ring- 
ing of bells and blowing of steam whistles, and the jarring 
of buildings by passing trains, is a '' taking" of property 
within the meaning of the constitution, entitling him to 
compensation. The Cincinnati^ IndianapoliSy St. Louis and 
Chicago Railway Company vs. Joseph Pfitzer and Ann Pjitzer 245*. 

In estimating the amount of compensation to which the owner 
is entitled, the jury may consider whether the market value 
of the property will be affected by the construction and 
operation of the railroad. Id, 

The differonce between the market value of the property before 
and after the location of the railroad, will be the damages 
which the owner is entitled to recover, Id, 

The market value of projwrty is the price which it will bring when 
it is offered for sale by one who desires but is not obliged to 
sell it. and is bought by one who is under no necessity of buy- 
ing it. Id, 
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Railroad— Rig^lit of "way across tumpil^c. Under 
tho amendment of the act of 1852 (Sec. 328 1 Rev. Stat.) providin;^ 
that railroads may condemn lands for the purposes of ftidc 
tracks, depots, etc., as the necessities of its business ma}* re- 
quire, a railroad may appropriate aright of way across a turn- 
pike for its side tracks. The Cincinnati and Springfield li. i?. 
Co, V8, The Spring Grove Avenue Co, 87. 

Railroad Company— ExclusiTe appropriation 
of street* Section 3283 K. S., docs liOt confer upon a 
municipal corporation authority to agree with a railroad com- 
pany for the exclusive occupation by the latter of its streets. 
C, C. C, & St, L, B, a, Co. vs. Cincinnati, 269. 



Concealins^, etc*— Personal representatiTe ma j 
recover Judgement ag^ainst person* Under sec- 
tions 0053-9 II. S., the personal representative may recover 
judgment against any person concealing or carrying away 
assets of the estate, but he can not recover a judgment against 
the person aiding or assisting the person so charged. In re 

citation of Sattler, 183. 

 

Assignment for creditors* 

See Priority of Liens, 224. 

Assigrttec of ti^o insolirent estates improperly 
ming^lingf accounts— Probate Court may sepa- 
rate items* An assignee of two insolvent estates filed in 
the case of each assignment one and the same account, im- 
properly mingling the receipts and disbursements of the one 
estate with tho receipts and disbursements of the other, and de- 
Fcribing himself therein as the assignee of the two estates 
jointly, and subsequently for mal-admlnistration was removed 
from his office of assignee in the case of each estate. On hear- 
ing of exceptions properly taken *to said account i;i the case of 
each assignment, and on behalf of eaeli estate. Ileld, that the 
Probate Court may separate V.\q joint account, and make a 
finding of the items therein that properly belong to the ac- 
count of the assignee in the case of each estate. In re the as- 
signment of Edward and John D, Purcell, 47. 

Assigrnee delaying: to file account cliarg:eable 
'Witll interest* An assignee who delays unreasonably to 
file his account as required by law, will be charged with inter- 
est from tho date his account became due, and a delay of six 
years to account after the date at which the account became 
due, is an unreasonable delay and sufficient to charge him with 
tuch interest. Id, 
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Assigrnee mal-administerins: not entitled to 
compensation* An assignee, of an insolvent estate who 
mal-adininisters and thereby causes loss and expense to the 
beneficiaries of his trust, will not be entitled to an allowance 
for compensation in any form, whether as statutory commis- 
sions, counsel fees for servi'tes rendered, or extraordinary ser- 
vices. Id. 

Cliattel mortg^agre— As^reement to keep oflT re- 
cord— Toid as ag^ainst subsequent creditors. 

A chattel mortgage executed by a debtor to liis debtor, wlio 
aware of his insolvent condition, by agreement keep^ it off re- 
cord, to enable him to continue business and prevent his credit 
from being affected is void as against subsequent creditors. la 
re assignment of Pund, 281 . 

Cliattel mortg^agfe superior to lien of deed of 
assigrt^mcnt, iprlien. A chattel mortgage filed Oct. 13, 
1882, at 3 o'clock p. M. and re-filed Oct. 13, 18S3, at 11 :15 a. m., 
held superior to the lien of a deed of assignment filed August 
1, 1884, and continued so until Oct. 13, 1884, at 11 :15 a. m. In 
the matter of the assignment of Landman, 12. 

Cliattel niort8:ag:e-rrandulentlj procuring: agfcnt 
to sig^n and siwear to affidavit. Where a person in 
failing circumstances, to secure an indebtedness to his wife, who 
was in Europe at the time executed a chattel mortgage to her,and 
fraudulently procured an attorney to sign and swear to the 
alfidavit to the same as her agent, and caused it to bi) filed, be- 
fore a deed of assignment executed by him. Heidy that the 
mortgage was void as against the creditors of the mortgagor. 
In the viatter of the assignment of Ehert 231. 

Claim for labor superior to lien of cliattel 
mortg^ag^e* A claim due for labor performed three months 
prior to an assignment is superior to the lien of a previously 
executed chattel mortgage. 

The clause in section 320Ga Uev. Stat., providing that such claims 
have preference overall others, applies to liens on a trust fund, 
whether such fund is realized from the sale of real or i>ersonal 
property. In re assignment of A. L, Hobelman, 90. 

« 

Compensation of trustees of insolTcnt estate. 

An allowance of $2,700, or three per cent on $90,000, the amount 
collected and accounted for by trustees of an insolvent estate, 
held a reasonable compensation. 
This does not include expenses for clerk hire, ofl9ce rent or attor- 
neys' fees. In re assignment of John B, and Edward PurcellA69 
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Jurisdiction of Probate Court to deteruiine 
effect on title of deed of assigrnment, etc. 

On the hearing of exceptions properly taken to the iiceount of 
an assignee of an insolvent estate, the Probate Court has juris- 
diction to determine the elTect upon title of the deed of assign- 
ment and precedent conveyance of real estate, as far as the 
same is involved in the disputed items of such account. In re 
the assignment of Edward and John B, Purcell, -17. 

Jurisdiction of Probate Court to determine 
priority of liens, etc. Tlie Probate Court, in ca^e of 
an assignment under the insolvent law, when the personal 
property assigned has been sold and the proceeds brought into 
court, has jurisdiction to determine the validity of liens, the 
priority of lien-holders and distribute the proceeds accordingly. 
In the matter of the assignment of the Simpson and Gault Manu- 
facturing Company, 256. 

Rules of Court, IV. 

Attorneys' Fees. 

Assisrnee mal-administerins^ trust not entitled 
to allo^rance for* An nssignee of an insolvent estate 
who m-il-administers and thereby causes loss and expense to 
the beneficiaries of his trust will not be entitled to an allowance 
for counsel fees. In re assignment of Edward and John B, 
Purcell, 47. 

Xrustees' compensation not to include. An 

allowance of $2,706 or three per cent, on $90,000, the amount 
collected and accounted for by trustees of an insolvent estate, 
held a reasonable compensation; this does not include attor- 
noys' fees. 169. 

Benefit Society. 

Death of beneficiary before member— ivbo enti- 
tled to benefits* Under tlie laws of a benefit society, 
which provided that in the event of the death of a beneficiary 
selected by a member before the decease of such member, if he 
should make no other disposition thereof, the benefits should 
be paid to the heirs of the deceased member, a benefit certill- 
cate made payable to the wife of a member who survived her, 
and who died intestate without issue Ic iving brothers and sis- 
ters and without changing the original certificate, is payable 
to them and not subject to the payment of his debts: and It is 
not material whether the certificate was issued by a foreign or 
domestic corporation. In the matter of the e&tate of Adam 
Beyer, deceased ^ 241. 
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Board of Control. 

Koad appeal— must concur In ac^on of Board of 
County CommlssionerSf ^rlien* The Board of Con- 
trol must concur In the action of the Board of County Com- 
missioners, to entitle parties to an appeal from the judgment 
of the latter board awarding compensation and damagi*s for 
the esUiblisliment of a county road. In the matter of the 
jMngdon Hood, 210. 

Bona fide purcbaser. 

Xesrotiable note— purcliaser protected agraiuat 
defenses* One who takes a negotiable note in good faith 
before due in payment of a pre-existing debt and surrenders a 
previous security then'for is a bona Jide purchaser for value, 
and entitled to protection against defense^ growing out of 
equitici^ between the original parties. Ehrgott v. The George 
Weber Brewing Co,, 260. 

Bonds. 

Of Executors, etc., record of, ii. 
Not to be taken from flies, ii. 

Book acGounte* 

Chattel mortgfagfe— Book accounts included in— 

Uen on. Book accounts are not the subject of a chattel 
mortgage, but when specially included therein, it operates as 
a lien on such accounts or the proceeds thereof. In the matter 
of the assignment of Elias Ehler, 186. 

Brothers and Sisters. 

See Benefit Society, 241. 

Certiflcate. 

See Benefit Society, 241; Stock, 130. 

Charge on Real Estate. 

Lesracies— ^vhen real estate cannot be cliarg^ed 
'witll payment of. A testator in his will devised to three 
of \\\a minor diiUlreii the sum of $500 each, and to his daughter 
Josephina $2,000, but did not direct by whom or out of what 
fund it should bo paid. He next devised all his real and per- 
sonal property to his children in equal shares. The personal 
property was insufficient to pay these legacies. Held: that the 
real estate so devised could not be charged with the payment 
of the legacies. Coffey, admW v, Baccioceo, 163. 
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Real estate cliarg^ed ^ritli payment of debts in 
equal proportions. Where a testator charged two 
pieces of property devised to two persons respectively, with 
the payment of debts in equal proportions, he intended that 
each should bear one-half of the debts, and did not intend that 
an apportionment should bo made according to the value of 
each piece. Cooper , exWv. Sykes, 244. 

C]iars;e to jury* 

Malfeasance and misfeasance in office, 24. 
Kailroad in highway, a * 'taking" of property, 248. 

Chattels. 

stills in factory ^wlien not fixtures* Stills in a glycer- 
ine factory with the motive power of the steam engine, resting 
in part on a brick foundation laid in the building and in part 
attached to screws to the ceiling to confine them to their 
proper places for use, are not fixtures but chattel property. 
Jlyman, Trustee, v, Gordon, 189. 

Clilldreii. 

Allo^wance to—^wlien Court to apportion. It is in 

the discretion of the appraisers to apportion the allowance to 
the widow and children under sees. 6040, 1 R. S., and where 
the appraisers fail to make the apportionment, the court may 
make it. 

Where an intestate died leaving a widow and daughter thir- 
teen years of age, and the appraisers set off to them for their 
year's allowance $1S00, and the daughter lived apart from the 
-widow, her stepmother. Held : $1,000 a resonable allowance to 
the child and $800 to the widow. In the matter of the estate of 
Pollard, deceased, 216. 

Clalins. 

Administrators' claims for monejs paid for 
taxeSf etc* Claims of administrators for moneys paid for 
taxes and repairs of real estate of intestate, and for labor in 
gathering crops after his death, are valid debts of the estate, 
and thoy are entitled to a credit therefor. In the matter of the 
estate of Turpin, deceased, 124. 

Administrators' claim ag^ainst estate. No plead- 
ingfS required. Under sees. 6100, 1 R. S., prescribing 
the mode of procedure on the presentation of an administra- 
tor's claim against his intestate's estate, no pleadings are nec- 
essary. In the matter of the estate of Oerke, deceased 289. 
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I^abor—claim for superior to lien of cliattel 
morts^ag^e* A claim for labor performed three inonths 
prior to an assignment U superior to ttie lien of a previously 
executed chattel roortga8:e. The clause in sec. 3206a B. S., 
providing that such claims have precedence over all others, 
applies to liens on a trust fund, whether such fund is realized 
from the sale of real or personal property. In re assignment 
of UobelmaUy 90. 

mionej advanced by mrife to liusband can not be 

recovered In absence of an express promise 

to repaj. Where a wife advanced to her husband money, 

her separate property, which he expended in the improvement 

of his real estate and the payment of his debts, in the absence 

of an express promise to repay her at the time, no implied 

promise will arise to support a claim by her against his estate 

after his death. In the matter of the estate of Koch, deceased, 
219. 

Xon-payment of— liability of administrator. Per- 
sonal liability of administrator for non-payment of valid 
claim. See Administrator. 6. 

Sarriving^ busband can not contest claims 
as^ainst wife's estate. A surviving husband can not 
resist the sale of real estate of his deceased wife to pay debts, 
subject to his curtesy, on the ground that certain claims 
against the estate are invalid. 

The right to contest such claims does not, under the statute, 
devolve upon him, for his interest is not affected by their 
allowance or rejection. Pirmann, admWx r. Gerhold, 142. 

Cocaine. 

Testamentary capacity affected by habit of using. Will of Dr, 
Underhill, deceased. 195. 

» 

Collateral Security. 

Stock designated as, for debt, held passed to creditor after debtor's 
death. In re estate of Clerke, deceased, 259. 

Commissions. 

Administrator's for transfer of stock. An adminis- 
trator is entitled to his statutory commissions upon certificates 
of stock which came into his hand as assets of the estate, re- 
mained there until final distribution, and were turned over by 
him to the widow as the sole legatee. 

The risk and care attendant ui)on the custody of such certifi- 
cates can not be considered as "extraordinary services" within 
the meaning of the statute and allowed for as such. In the 
matter of the estate of Duddy, deceased, 130. 
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Assigrnee ntal-admittlsterlng: not entitled to. An 

assignee of an insolvent estate who mal-administers, and 
thereby causes loss and expense to the beneficiaries of his 
trust will not be entitled to an allowance for compensation in 
any form, whether as statutory commissions, counsel fees for 
services rendered, or extraordinary services. In re the assign- 
ment of Edward and John B. Purcell, 47. 

Compensation. 

Assig^nee mal-administerins: trust not entitled 

to. An assignee of an insolvent estate who mal-adminisiers, 
and thereby causes loss and expense to the beneficiaries of his 
trust, will not be entitled to an allowance for compensation in 
any form, whether as statutory commissions, counsel fees for 
services rendered, or extraordinary services* In re the assign- 
ment of Edward and John B. Purcell, 47. 

Compensation of administrator de lionis non. 

Where an administrator has charged the statutory allowance 
of six per cent on the first thousand dollars collected by him, 
and four per cent on the next four thousand, an administrator 
de bonis non, who succeeds him, can only charge the percent- 
age his predecessor could have charged upan money subse- 
quently collected, viz., two per cent. In re Isaac F, Waring, 
146. 

County road—appeal from Judgement of County 
Commissioners a^warding: compensation for 
estal^lisliment of. The Board of Control must concur 
in the action of the Board of County Commissioners to entitle 
parties to an appeal from the judgment of the latter Board 
approving the report of viewers awarding compensation and 
damages for the establishment of a county road. In the matter 
of the Langdon Road, 210. 

Railroad in liis:liiNray— abutting: owners entitled 
to recover— market value^ etc. Construction and 
operation of steam railroad in public highway when a 'taking" 
of property within the meaning of the constitution entitling 
an abutting owner to compensation. C7., /., St, L, & C, By 
Co., V, Pfitzer, 248. 

In estimating the amount of compensation to which the 
owner is entitled, the jury may consider whether the market 
value of the property will be affected by the construction and 
operation of the railroad. IL 

The difference between the market value of the property 
before and after the location of the railroad, will be the dam- 
ages which the owner is entitled to recover. Id, 

Assessment of on reversal in condemnation proceedings. See 
Appropriation of Pkoperty, 114. 
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Xrustees— tliree per cent* on amount collected 

An allowance of $2,700 or three per cent, on $90,000, the 
amount collected and accounted for by trustees of an insolvent 
estate, held a reasonable compensation. In re aasigttment of 
John B, and Edward Purcell, 169. 

Concealing Assets. 

Personal reprcsentatiTC may recover Judgement 
asrainst person* Under sees. 6053, 9 R. S., the per:>oual 
representative may recover a judgment against any person 
concealing or carrying a<vay assets of the deceased but can not 
recover a Judgment against the person aiding and assisting the 
person so charged. In re citation of Battler, 183. 

Condemnation. 

See Appropriation of Property. 

Constitutional Law* 

Conviction and sentence under unconstitutional law — last sentence 
'to take effect after expiration of first. Ex parte Jordan, 9. 

Contract. 

Mone J advanced by ^wife to liusband cannot be 
recovered in absence of express promise to 
repay. Where a wife advanced to the husband money, her 
separate property, which he expended in the improvement of 
his real estate and the payment of liis debts, in the absence of 
an express promise by him to repay her at the time, no implied 
promise will arise to support a claim by her against his estate 
after his death. In the mattet of the estate of Koch, deceased, 
219. 

Serrices of sisters to eacli otber— no recoTcry 
for* Sisters living together in the same family cannot recover 
for services rendered one another in the absence of an express 
contract. In the Tnatter of the estate of Catherine Dunn, de- 
ceased. 297. 

Conviction. 

Conviction and sentence under unconstitutional law — last sentence 
to take effect after expiration of first. Ex parte Jordan, 9. . 

Copy. 

See Rule of Court ii. 

Foreis^n ivill— nrlien admitted to record. To admit 
a copy of a will from another state to record in this state the 
original will must have been admitted to probate and record 
in the former state. In the matter of the last will and testament 
of Robert Barr, deceased, 82. 
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Corporation. See Railroad. 

Condeinnatioti proceedingrs under Bfuniclpal 
Code— A08e00nient of compensation on re- 
Tersal. When the judgment of the Probate Court confirm- 
ing.a verdict in condemnation proceedings under the Munic- 
ipal Code is reversed by the Common Plejis, and the cause re- 
manded for a new trial, the corporation is entitled on such new- 
trial to have the compensation again assessed, though the 
amount of the llrst award has been paid to the land owner, 
and the corporation has taken possession of the land. The 
Trustees of the Cincinnati Southern Bailway v. David Banning, 
et al , 114. 

Costs. 

Deposit of before citation, etc., to issue, v. 

County Conunlssionen. 

County road— estaMislinient of— Board of Con- 
trol must concur in action of. The Board of Con- 
trol must concur in the action of the Hoard of County Com- 
missioners, to entitle parties to an appeal from the judgment 
of the latter Board approving the report of viewers awarding 
compensation and damages for the establishment of a county 
road. In the matter of the Langdon Road, 210. 

County Road. 

Sec County CoMMissioNERd. 

Criminal Law. 

ConTiction and sentence under unconstitution- 
al la^w— last sentence to take effect after ex- 
piration of first. Where a prisoner was convicted and 
sentenced for two offenses, the second sentence to take effect 
after the expiration of tlie flrs:t, and the law under which he 
was convicted and sentenced for the first offense was declared 
unconstitutional while he was serving his first sentence. Held, 
That the prisoner was entitled to a discharge, for the first sen- 
tence was a nullity, and as the second was to take effect after 
the expiartion of the first, it was void for uncertainty. Ex 
parte John Jordan, 9. 

Malfeasance and misfeasance in office defined. 

Proof required to convict, Colburn v. Neufarth, 24. 

Crops. 

Administrator's claims for money expended for 
labor in g^Atlieringf. Claims of administrators for 
moneys paid for labor in gathering crops after intestate^s death 
are valid debts of the estate, and they are entitled to a credit 
therefor. In the matter of the estate of Turpin^ deceased, 124. 
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Curtesy 

Jnii^dictlon of Probate Cottrt to aell real estate 
of deceased ^wife—Surviving liustsacd^a curt* 
eBy» In a proceeding by an executor to sell the real ci^tale of 
a deeeased wife not cpeciflcally bequeathed, to pay debts, the 
Probate Court has jurisdiction to order a sale thereof free of, 
or subject to surviving husband^s curtesy, and for this purpose 
may make him a party defendant in such proceeding. 
Peter Clark, executor, v. RohH Harlan et al, lOG. 

A surviving husband has no curtesy in the interest <«f a 
granddaughter of his deceased wife and a former husband. Id. 

A surviving husband has curtesy in the interest of an adopt>- 
ed daughter of his deceased wife and a former husband. Id. 

SurTivtng: husband can not resist sale of real 
estate subject to. A surviving husband can not resist 
the sale of real estate of his deceased wife to pay debts subject 
to his curtesy, on the ground that certain claims against the 
estate are invalid. Pirmann admWx v. Gerhold, 142. 

The right to contest such claims docs not, under the statute, 
devolve upon him, for his interest is not affected by their al- 
lowance or rejection. Id, 

Damasea. 

See Appropriation ok Property, 114. 

Countj road— establislinient of— Board of Con- 
trol must concur in action of Board of Coun- 
ty Commissioners. The Board '>f Control must concur 
in the action of tlie Ui»ard of County Commissioners, to entitle 
parties to an appeal from the judgment of the latter Board 
approving the report of viewers awarding compensation and 
damages for the establishment of a county road. In the matter 
of the Langdon lioad, 210. 

Railroad in Higfk-way—a ** taking: '* of property. 

The construction and operation of a steam railroad in a public 
highway when a ** talcing" of property entitling an abutting 
owner to compensation and damages. C, /., St, L, <ft C, By 
Co, r. Pfitzer, 248. 

Oeatb. 

Husliand's deatli does not reviTc wife's autlior- 
ity as executrix^ etc* A woman ^s authority as execu- 
trix and trustee under a will is extinguished by her marriage 
and does not revive on the death of her husband. In the tnatter 
of the removal of Josephine Fagin, executrix and trustee, 149. 
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Declaration8« 

Lost ^U^adntlssible to rebut presumption of 
reTOCatioUy etc* Declarations of testator are aduiis^ible 
to rebut the presumption of the revocation or destruction of a 
lost will. In the matter of the probate of the last will and testa- 
ment of BlymeyeVy deceased, 14. 

Debtor and Creditor. 

MoctL desigrnated, etc., as collateial security for 
debt, passed to creditor after debtor's deatb. 

Where a debtor designated and set aside shares of stoclc as col- 
lateral security for a debt, without his creditor's knowledge 
and without actual delivery to him and called a witness to the 
act, Held, that the stock passed to the creditor after the debtor's 
death. In re estate of Gierke, deceased, 269. 

Deed of Assisnment. 

Cbattel niort8:asre superior to lien of. A rhatt^^l 
mortgage filed Oct. 13, 1882 at 3: 05 P. M., and re-filed O t 13, 
1883, at 11:45 A. M., held superior to the lien of a deed of 
assignment filed August, 1884, and continued so until Oct. 13, 
18&4. at 11 :45 A. M. In the matter of the assignment of B. G. 
Landman, 12. 

Jurisdiction of Probate Court to determine ef- 
fect on title of* On the hearing of exceptions properly 
taken to the account of an assignee of an insolvent estate, the 
Probate Court has jurisdiction to determine the effect upon 
title of the deed of assignment and precedent conveyance of 
real estate as far as the same is involved in the disputed items 
of such account. In re the assvjnment of Edward and John B, 
Purcell, 47. 

Destroyed Records. 

Application for restoration of, rules of court, v. 

Destruction of HVlll. 

Presumption of may be rebutted by evidence* 

Where a will is sliown to have been in the custody of the testa- 
tor, and can not be found at his death, the presumption is that 
he destroyed it. But this presumption may be rebutted and 
testator's subsequent declarations are admissible to show the 
contrary. In the matter of the will of Wm, Wiswell, deceased f 19. 
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Devisee. 

DeTi^ee ^wttltltolding: 'will from probate— when 
Idee. 5943 baa no application, ^ 5943 R. S., pro- 
viding for the probate of a will within a certain time by a 
devisee who knows of its existence, and has the same in his 
power to control, under a penalty of forfeiture of his interest 
therein, has no application to a case in which the issue is whether 
the will is the last will and testament of testator. In the mat- 
ter of the probate of the last will and testament of Eta S, Bly~ 
meyer, deceaaedy 14, 

Dower. 

Blection of widow to take dower— Equitable 
estoppel* A testator by his will appointed his wife execu- 
trix, and provided that the residue of the estate, real, personal 
or mixed, should go to her and her heirs. He left no person- 
alty, and the realty was incumbered by a mortgage. The 
widow qualified as executrix, collected the rents of the realty, 
using them for the support of herself and minor children, and the 
proceeds of policies of insurance on her husband's life, part of 
which she used to pay off an indebtedness against the estate, 
and over a year after the probate of the will, executed a mort- 
gage on the realty, which was recorded, but never went into 
effect. She was never served with a citation to appear in court 
and make her election, and was not aware of the condition of 
the estate at the time, but believed the real estate to be of 
great value. Held, that she was not estopped from claiming 
dower therein. Mell JfcD, Cameron, executrix, r. Jf. Jfc/>. 
Cameron et al, 157. 

Eleetrle Ught Companies. 

Right to use streets, 304. 

Eminent Domain. 

See Appropriation of Property. 

Estoppel. 

See Dower. 

Guardian receiTitig: money bjr order of court 
subsequentlj reversed, estopped from set- 
tings up its illeg^ality* Where a guardian receives money 
from an executor hy order of court which is subsequently 
reversed for want of jurisdiction, in a proceeding to compel the 
guardian to charge himself with such money, he is estopped 
from setting up the illegality of such order. In the matter of 
the estate of Cloud, insane, 177. 
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Evidence. 

Guardian may ^lio^w tliat lie did not receive 
money for "wliicli lie 8:aTe a receipt. Where it is 
sought on exceptions to a guardian's account to charge him 
with an amount of money for which he gave a receipt to the 
administrator of the estate, the guardian may show the cir- 
cumstances under which he gave the receipt and that he did 
not receive the sum therein stated. 

If there is no evidence to show that the guardian r-eceivetl 
said sum or that it was lost to the minor hy the failure and 
neglect of the guardian to collect it he cannot be charged 
therewith. In re estate of Jlehner^ a minor, 212. 

Lr09t vv^ill— declarations admissible to rebut pre- 
sumption of Teirocation, etc. Declarations of tes- 
tator are admissible to rebut the presumption of the revocation 
or destruction of a lost will. /71 tlie matter of the probate of 
the last will and testament of Eca S. Bhjmeysr, deceased^ 14. 

Id* Id* Where a will Is known to have been In the custody of the 
testator and is not found at his death the presumption is that he 
destroyed it. 

But this presumption may be rebutted by evidence and tes- 
tator's declarations are admissible to show the contrary. 

AVhcn the evidence showed that testator after making his will, 
frequently spoke of its contents and gave his reasons for mak- 
ing it ; that ho was in the same state of mind Ave days before 
he died which was twenty -seven days before it was claimed the 
will was destroyed and the circumstances showed that ho was 
too ill to have destroyed his will on the day alleged, and there 
was no claim that he had made any other will. Held, that a 
copy of the will was entitled to probate. In the matter to estab- 
lish the will of Wiswell, deceased, 19. 

Malfeasance and misfeasance— proof required 
to coUTict* To convict a public officer of malfeasance the 
jury muat be satisfied beyond a reasonable doubt of the guilt 
of the accused ; to convict of misfeasance, by a preponderance 
of evidence. Charles L, Colburnv, Frank Xevfarth, 21. 

Exceptions* 

Jurisdiction of Probate Court— on bearing: of* 

On the hearing of exceptions properly taken to the account of 
an assignee of an insolvent estate, the Probate Court has juris- 
diction to determine theeflfect upon title of the deed of asai^- 
ment and precedent conveyance of real estate, as far as the same 
is involved in the disputed items of such account. In re the 
assifjnment of Edward and John S, Purcell, 47. 



338 

On exceptions to Joint account of a8Si8:nee of 
two insolTcnt estates Protiate Court may sep- 
arate items* An assignee of two insolvent es^tutes filed in 
the case of each assignment one and the same account, improp- 
erly mingling together receipts and disbursements of the one 
estate with the receipts and disbursements of the other, and 
describing himself therein as the assignee of the two estates 
jointly, and subsequently for maladministration was removed 
from his office as assignee in the case of each estate. On hear- 
ing of exceptions properly taken to said account in the case of 
each assignment and on behalf of each estate, Held, that the 
Probate Court may separate th^i joint account and make a find- 
ing of the items therein that proptM'ly belong to the account of 
the assignee in the case of each estate. Id, 

To 8:uarclian's account •— sfuardian may slio^w^ 
that he did not receive money for vrhich he 
g^ave receipt* Where it is nought on exceptions to a 
guardian^s account to charge him with an amount of money 
for which he gave a receipt to the administrator of the estate, 
the guardian may show the circumstances under which he gave 
the receipt and that he did not in fact receive the sum therein 
stated. In re estate of Jtfehner, a minor, 212. 

£xecutor« 

See also Admimistbatob. 
Must reside in county, iii. 

Jurisdiction of Probate Court to order sale hy^ 
free of hushand's curtesy, in a proceeding by an 
executor to sell the real estate of a deceased wife, not specifically 
bequeathed, to pay debts, the Probate Court has jurisdiction 
to order asale thereof, free of, or subject to surviving husband's 
curtesy, and for this purpose may make him a party defendant 
in such proceeding. Clark, ex^r, r. Harlan, 106. 

Executrix. 

Marriagre of executrix—Death of hushand. A 

woman's authority as executrix and trustee under a will is ex- 
tinguished by her marriage, and does not revive on the death 
of her husband. In the matter of the removal of Josephine 
Fagin, executrix and trustee, 149. 

Exemption. 

mrife of insolTcnt chattel mort8:a8:or entitled to* 

The wife of a mortgagor of chattels who made an assignment 
for the benefit of creditors after filing his mortgage which was 
void as against creditors other than the mortgagee, is entitled 
to an exemption in lieu of homestead. In the matter of the as- 
signment of White^l^, 
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Bxtraordinary Services. 

Assigrnee maladministeriiig: trust not entitled 
to alloiv^ance for* An assignee of an insolvent estate 
who malail ministers, and thereby causes loss and expense to 
the beneficiaries of his trust, will not be entitled to an allow- 
ance for compensation in any form whether as statutory com- 
missions, counsel fees or extraordinary services. In re the as- 
signment of Edward and John B, Purcell, 47. 

Risky etc*, fUTOlTed in custody of stock trans- 
ferred t>y administrator to le8:atee not ex- 
traordinary service. The rislc and care attendant 
upon the custody of certificates of stock which came into the 
hands of an administrator as assets, remained there until final 
distribution, and were turned over by him to the widow as sole 
legatee, can not be considered as extraordinary services, and 
allowed for as such. In the matter of the estate of Duddy, de- 
ceasedf 130. 



See Compensation. 

Assigrnee maladminlstering: trust not entitled 

to* An assignee of an insolvent estate who malad ministers, 
and thereby causes loss and expense to the beneficiaries of his 
trust, will not be entitled to an allowance for compensation in 
any form, whether as statutory commissions, counsel fees for 
services rendered or extraordinary services. In re the assign" 
ment of Edward and John B, Pureed, 47. 

Fixtures. 

niacliineryy etc., of tore^rery* An ice machine, boiler, 
engine and machinery, all connected with a brewery and re- 
movable without injury to themselves or the building, held as 
between mortgagor and mortgagees fixtures. In the matter of 
the assignment of the George Weber Brewing Company^ 193. 

Stills in factory— ckattel property* Stills In a glycer- 
ine factory connected witli tlio motive power of the steam 
engine, resting In part on a brick foundation laid in the build- 
ing, and in part attached by screws to the ceiling to confine 
them to their proper places for use, are not fixtures, but chat- 
tel property. David Hyman, trustee, v. Annie M. Gordon, 189, 

Foreign HVlll. 

Second application to admit to probate an ad- 
versay proceeding:* A proceeding in the Probate 
Court on a second application to have a foreign will admitted 
to probate, is an adversary one, and the rule of res adjudicata 
applies to it. In the matter of the will of Robeet Barr, deceased, 
134. 
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^Wben copy of admitted to probate. To admit acopy 
of a will from another State to record in this State, the orig- 
inal will must have been admitted to probate and record in the 
former State. In the matter of the Uut mil and testament of 
Sobert Barr, deceased, 82. 

Fraud. 

See Mortgage. Pbiokity of Liexs. 

Cliattel mortgfagre — fraudulently procuring: 
agrent to Ui^^^ etc^ affidavit. Where a person in 
failing circumstances, to secure an indebtedness to his wife, 
who was in Europe at the time, executed a chattel mortgage to 
her, and fraudulently procured an attorney to sign and swear 
to the affidavit to the same as her agent, and caused it to be 
filed before a deed of assignment executed by him. Zfe/d, that 
the mortgage was void as against the creditors of the mort- 
gagor. In the matter of the assignment of Ebert, 231, 

Guardian. 

See Nunc pro tunc entry. 

Notice of application for appointment, ill. 

Minors to choose guardian?, when, ill. 

Guardian of several minors to file separate accounts, iii. 

Guardian for imbecile —^wltat must appear to 
Justify appointment. To justify the appointment of a 
guardian for an alleged Imbecile, It must appear that the per> 
son is an imbecile and a resident of the county. 

Where the infirmity complained of does not render the per- 
son incompetent to have charge of her affairs or transact busi- 
ness, and the evidence shows that she has exercised in relation 
to her afi^airs judgment, economy and prudence, such person 
is not the subject of guardianship on the ground of imbecility. 
In the matter of the application for the appointment of a tjuardian 
for Nancy Tempest , 200. 

Ouardian may slio^w tliat lie did not receiTe 
money for ^rbicli he graTC receipt. Where it is 
sought on exceptions to a guardian *s account to charge him 
with an amount of money for which he gave a receipt to the 
administrator of the estate, the guardian may show the cir- 
cumstances under which he gave the receipt, and that he did 
not in fact receive the sum therein stated. 

If there is no evidence to show that the guardian received 
said sum or that it was lost to the minor by the failure and 
neglect of the guardian to collect it, he can not be charged 
therewith. In re estate of yiehner, a minor, 212. 
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Guardian's receipt of money from an executor 
tiy order of court subsequently rcTcrsed— Es- 
toppel — Uablllty. Where a guardian receives money 
from an executor by order of court, the order being subse- 
sequently reversed for want of Jurisdiction, in a proceeding to 
compel the guardian to charge himself with such mone3% he is 
estopped from setting up the illegality of such order. The 
money so received is assets of the estate, and he is liable there- 
for in his representative capacity to the party who has a good 
title thereto. In the matter of the estate of Martha A» Cloudy 
insane, 177. 

Uatilllty of gfuardlan as gfuardlan or trustee 
under i^ritten aji^reement. By the terms of a writ- 
ten instrument a mother gave to her minor children a certain 
sum of money to be held by their guardian as such until they 
attained majority, and thereafter as trustee until final distribu- 
tion; said '* guardian and trustee " in consideration therefor, 
to pay to her the interest on the money until the youngest 
child should attain majority, after which he should pay over 
the mone}' to each of the children ; in the event of a vacancy 
in the guardianship the successor to succeed the guardian *^ as 
said trustee," and hold the money upon the same terms, etc., 
to be delivered ^' to said successor in his fiduciary capacity." 
These terms were accepted in writing by the guardian. The 
guardian loaned the money to a firm of which he was a mem- 
ber, and afterwards failed in business during the minority of 
all the children. Before failing, he presented his resignation 
as guardian, which was accepted, and filed his account claim- 
ing to hold said money as trustee. On exceptions to his account 
filed by his successor. Held, that the guardian received the 
money as guardian and must account for it as such. In re es- 
tate of Ben), Kavfman et al, 98. 

Habeas Corpus. 

Petition for must be sworn to except, etc., iv. 
Bail required on continuance of cause, iv. 
Order, in case of minor children, v. 

Heirs. 

See Benefit Society. 

IliSbway. 

Construction and operation of steam railroad in highway when a 
"taking" of property within the meaning of the constitution. 
C, /., St, L. & C. Ry Co. v. Pfltzer, 248. 



342 
Homestead. 

l^lfe of insolvent cliattel mort8:as:or, ^wlten en- 
titled to exemption in lieu of* The wife of a 
mortgagor of chattels who made an assignment for the benefit 
of creditors after filing his mortgage which was void as against 
creditors other than the mortgagee, is entitle<l to an exemption 
in lieu of homestead. Iti the matter of the assignment of White^ 
153. t 

Husband and HVife. 

See Benefit Society, 241. 
See Priority of Liens, 224. 

Cliattel mortfifasfe exeeuted by liu8f>and to iwife 
—fraudulently procuring: agrent to sigrn, etc., 
affidavit* Where ii person in failing circumstances, to 
secure an indebtedness to his wife, who was in Europe at the 
time, executed a chatttel mortgage to her and fraudulently 
procured an attorney to sign and swear to the affidavit to the 
same as her agent, and caused it to be filed before a ileed of 
assignment executed by him. Held^ that the mortgage was 
void as against the creditors of the mortgagor. In the matter 
of the assignment of Ebert, 231. 

Gurtesy— Jurisdiction of Probate Court to sell 
real estate free of, etc* In a proceeding by an exec- 
utor to sell the real estate of a deceased wife to pay debts, the 
Probate Court has jurisdiction to order a sale thereof free of, 
or subject to surviving husband's curtesy, and for this purpose 
miy mako liiin a party defendant in such proceeding. Clark, 
cx^r, V. Harlan, 106. 

A surviving husband has no curtesy in the interest of a grand- 
daughter of his deceased wife and a former husband. Id. 

A surviving. husband has curtesy in the interest of an adopted 
daughter of his deceased wife and a former husband. Id, 

Blarriag^e of executrix— deatla of liusl>and* A 

woman's authority as executrix and trustee under a will is 
extinguished by her marriage, and does not revive on the 
death of her husband. In the matter of the removal of Joseph- 
ine Faginy executrix and trusteey 149. 

SurriTingf liusband can not resist sale of real es- 
tate subject to Ills CTurtesx* A surviving husband can 
not resist the sale of real estate of his deceased wife to pay 
debts, subject to his curtesy, on the ground that certain claims 
against the estate are invalid. 

The right to contest such claims does not, under the statute, 
devolve upon him, for his interest is not affected by their 
allowance or rejection. Anna Pirrman, administratrix, v, Hen- 
ry J. GerhoUV et al, 142. 
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l^ite loanins: money to tausband— Xo implied 
promise to repay* Where a wife advanced to her hus- 
band money, her separate property, which he expended in the 
improvement of his real estate and the payment of his debt> ; 
in the absence of an express promise by him to repay her at 
the time, no implied promise will arise to support a claim by 
her against his estate after his death. In the matter of the es- 
tate of Philip Koch, deceased, 219. 

IKTife's risrlit to administer on liu8f>and'8 estate. 
Separation no t>ar. The fact that a wife agreeil wiili 
her husband for a consideration to live separate and apart from 
him during their natural lives, and did so ilve, and to make no 
claim on his estate in any event, does not deprive her of the 
right to administer upon his estate after his death. In the 
matter of the estate of Garrettson, 187. 

Wife of insolvent cliattel mortg^agfor ^rlien entitled 
to exemption in lieu of liomestead. The wife 
of a mortgagor of chattels who made an assignment for the 
benefit of his creditors after filing his mortgage which was 
void as against creditors other than the mortgagee, is entitled 
to an exemption in lieu of homestead. In the matter of the 
assignment of White, 153. 

Illegality. 

Ouardian recelTing: money tiy order of court 
subsequently reversed estopped from set- 
ting: up illegfality of order. Where a guMrdian 
receives money from an executor by order of court which is 
subsequently reversed for want of jurisdiction, in a proceeding 
to compel the guardian to charge himself with such money, he 
is estopped from setting up the illegality of such order. In the 
matter of the estate of Cloud, insane, 177. 

Imbecile. 

See Nunc pro tunc entry. 

Guardian for—^wliat must appear to Justify ap- 
pointment of. To justify the appointment of a guardian 
for an alleged imbecile, it must appear that the person is an 
imbecile and a resident of the county. 

Where the infirmity <*om plained of does not render the per- 
son incompetent to have charge of her affuirs or transact busi- 
ness, and the evidence shows that she has exercised in relation 
to her affairs judgment, economy and prudence, Fuch person is 
not the subject of guardianship on the ground of imbecility. 
In the matter of the application for the appointment of a guardian 
for Nancy Tempest, 200. 
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Insanity. 

Citation to issue and be served on alleged lunatic, iv. 

When cases of examined, iv. 

Testamentary capacity affected by habit of using cocaine, 196. 

Interest* 

Assig^nee delaylnji: to file account cliai^eaMe 
Tiritli* An assignee who delays unreasonably to ille his 
account as required by law will be charged with interest from 
the date his account became due; and a delay of six years 
to account, after the date at which the account became due, is 
an unreasonable delay, and sufficient to charge him with such 
interest. In re the assignment of Edvcard and John B. Purcell, 47. 

Inventory. 

When to be returned, ii. 

Jadgnient. 

Xunc pro tunc entry supplied after term of. See Nunc pro tunc 
Entry, 118. 

Jurisdiction. 

Of Probate Court to determine Talidity of liens 
in case of assigrnment for benefit of credit- 
ors* The Probate Court, In case of an assignment under the 
insolvent law, when the personal property assigned has been 
sold and the proceeds are brought into court, has jurisdiction 
to determine the validity of liens, the priority of lien holders 
and distribute the proceeds accordingly. In the matter of the 
assignment of the Simpson and Gault Mnftg Co., 256. 

Of Probate Court to determine eff*ect on title of 
deed of assismment* On the hearing of exceptions 
properly taken to the account of an assignee of an insolvent 
estate, the Probate Court has jurisdiction to determine the 
effect upon title of the deed of assignment and precedent con- 
veyance of real estate as far as the same is involved in the dis- 
puted items of such account. In re the assignment of Edward 
and John B. Purcelly 47. 

Of Probate Court to admit to record copj of last 
^will of resident of country etc. The Probate Court 
has jurisdiction to admit to record a copy of the last will of a 
person who dies while temporarily residing in this county, 
leaving personalty but no realty therein. In tlu matter of the 
last will and testament of Eva S, Blpmeyer, deceasedy 14. 
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Of Protiate Court to order sale of real estate by 
executor free of, etc*, surviTing: lausband's 
curtesy* In a proceeding by an executor to Bell the real 
estate of a deceased wife, not specifically bequeathed, to pay 
debts, the Probate Court has jurisdiction to order a sale there- 
of free of or subject to surviving husband's curtesy, and for 
this purpose may make him a party defendant in such proceed- 
ing. Peter Clark, executory v. BobH Harlan, 106. 

Labor. 

Claim for superior to lien of cbattel mortgragre. 

A claim due for labor performed three months prior t>3 an as- 
signment is superior to the lien of a previously executed chat- 
tel mortgage. The clause in sec. 3206a R. S., providing that 
such claims have preference over all others, applies to liens on 
a trust fund, whether such fund is realized from the sale of real 
or personal property. In re assignment of Hohelman^ 90. 



inriien real estate can not f>e chargred ^with pay- 
ment of* A testator in his will devised to three of his minor 
children the sum of $500 each, and to his daughter Josephine 
$2,000, but did not direct by whom or out of what fund they 
should be paid. He next devised all his real and personal prop- 
erty to his children in equal shares. The personal property 
was insufficient to pay these legacies. Held, that the real estate 
so devised could not be charged with the payment of the legacies. 
John Coffey, administrator de bonis non, with the will annexed of 
Santio Bacciocco et al, v. Peter Bacciocco, 163. 

Liability. 

Of guardian as guardian or trustee. See Guardian, 9S. 

Of administrator for non-payment of valid claim. See Adminis- 
trator, 5. 

Of gruardian for money received try order of 
court subsequently reversed. Where a guardian 
receives money froai a.i executor by order of court, the order 
being subsequently reversed for want of jurisdiction, in a pro- 
ceeding to compel the guardian to charge himself with such 
money, he is estopped from setting up the illegality of such 
order. The money so received is assets of the estate, and he is 
liable therefor in his representative capacity to the party who 
has a good title thereto. In the matter of the estate of Cloud, 
insane, 177. 

Uen. 

See MoRTQAOB, Priority of Liens. 
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Chattel mortflraire superior to lien of deed of 
assis^nment ^prlieii. A chattel mortgage filed Oct. 13, 
1882 at 3:05 P. M., and refiled Oct. 13, 1S83 at 11 : 15 A. M., 
held superior to the lien of a deed of assignment filed August 
1884, and continued so until Oct. 13, 1884 at 11 : 15 A. M. lu 
the matter of the assignnient of Landman^ 12. 

Chattel inort8:as:e | lien on f>ook accounts Includ- 
ed therein. Bool^ accounts are not the subject of a chat- 
tel mortgage, but when specifically Included therein, it operates 
as a lien on such accounts or the proceeds thereof. In the mat- 
ter of the asuignment of Ehler^ 186. 

Claim for lahor superior to Hen of chattel 
mortg^ag^e. A claim for labor performed three months 
prior to au assignment is superior to the lien of a previously 
executed chattel mortgage. The clnuse in sec. 3206a R. S., 
providing that such claims have preference over all others, ap- 
plies to liens on a trust fund, whether such fund is realized 
from the sale of real or personal property. In re assignment of 
Hobelmann, 90. 

Loan. 

nionej advanced hy ^nrlfe to husband can not he 
recovered In absence of express promise to 
repay. Where a wife advanced to her husband money, her 
separate property, which he expended in the improvement of his 
real estate and the payment of his debts, in the absence of .in ex- 
press promise to repay her at the time, no implied promise will 
arise to support a claim by her against his estate after his 
death. In the matter of the estate of Koch, 219. 

Lrost Records^ etc. 

Application for restoration of; rules of court, v. 

Bfaladm inistr ation. 

Asslg:nee of t^v^o Insolvent estates— Improperly 
mlns:lln8: accounts— remoTal— Probate Court 
may separate Items* An assignee of two insolv* -nt 
estates filed in the case of each assignment one and the same 
account, improperly mingling toi:<'ther the receipts and dis- 
bursements of the one estate with the receipts and disbur^se- 
ments of the other, and describing himself therein as the 
assignee of the two estates jointly, and subsequently for malad- 
ministration was removed from his ofilce as assignee In the case 
of each estate. Held, that the Probate Court may separate th«* 
Joint account, and make a finding of the items therein that 
properly belong to the account of the assignee in the case of 
each estate. In re assignment of Purcell, 47. 
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Asslgrnee maladmliitsterins: trust not entitled to 
compensation* An assignee of an insolvent estate who 
malad ministers, and thereby causes loss and expense to the 
beneficiaries of his trust will not be entitled to an allowanie 
for compensation in any form, whether as statutory commis- 
sions, counsel fees for services rendered or extraordinary stM- 
vices. Id. 

Assisrnee delaying: to file account diarg^eable 
i^itli interest. An assignee who delays unreai-onalily to 
file his account, as required by law, will be charged with inn'r- 
est from the date his account became due; and a delay of six 
years to account, after the date at which the account became 
due is an unreasonable delay and sufficient to charge him with 
such interest. Id. 

Malfeasance. 

Malfeasance defined-^Proof required to convict* 

Malfeasance is the doing of an act wholly unlawful and wrong- 
ful. Where it was the duty of an officer to approve any law- 
ful bills, and in the performance of that duty he should ap- 
prove a bill which he knows to be fraudulent, he would be 
guilty of malfeasance in office. To convict one of malfeasance 
the jury must be satisfied beyond a reasonable doubt of the 
guilt of the accused. Charles L. Colburn v. Frank Neufarth, 24. 

Market Talue* 

Railroad in big^livraj—Jury niaj consider ivheth- 
er market value of property is affected* In 

estimating the amount of compensation to which an abutting 
owner Is entitled for the construction of a steam railroad in a 
public highway, the jury may consider whether the market 
value of the property will be affected by the construction and 
operation of the railroad. C, /., St. L. <fe C. B^y Co. v. FJitzer, 
248. 

Id*— Damag^es* The difference between the market value of the 
property before and after the location of the railroad, will be 
damages which the owner is entitled to recover. Id. 

l^taat is tlie market "value of property* The market 
value of property is the price which it will bring when it is 
offered for sale by one who desires but is not obliged to sell it, 
and is bought by one who is under no necessity of buying it. 
Id. 

Marriage* 

Of executriXf etc., exting^uislies her autltority* 

A woman's authority as executrix and trustee under a will is 
extinguished by her marriage and does not revive on the death 
of her husband. In the matter of the removal of Josephine 
Fagin, executrix, etc, 149. 
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Marriage License. 

When granted, ill. 

iniiior. 

Allo^rance to— ^wben Cotirt to apportion. It is ia 

the discretion of the appraisers to apportion the allowance to 
the widow and children under sees. 60i0, 1 R. S., and where 
the appraisers fail to make the apportionment, the court may 
may malce it. Where an intestate die<ly leaving a widow and 
daughter thirteen years of age and the appraisers set off to 
them for their year's allowance $1800, and the daughter lived 
apart from the widow, her stepmother: Heldj $1,000, a reason- 
able allowance to the child and $800 to the widow. In the mat- 
ter of the estate of Pullardy deceased^ 216. 

Misfeasance. 

Misfeasance defined-Proof required to convict. 

Misfeasance is a default in an officer in not doing a lawful act 
in a proper manner; omitting to do it as it should be done. 

Where it was the duty of an officer, as a member of a public 
board, to approve any lawful bills, and in the performance of 
that duty he should approve a bill which, by the exercise of 
ordinary care and diligence, he would have discovered as pre- 
sented, not to be a proper bill, he would be guilty of misfea- 
sance in office. 

To convict one of misfeasance the jury must be satisfied of 
the guilt of the accused by a preponderance of evidence. 
Charles L. Colburn et al. v. Frank Neufarth, 2-4. 

Mortgage— Cliattel. 

Claattel niorts:a8:e kept off record>-TOid as 
as^ainst snbsequent creditors. A chattel mortgage 
executed by a debtor to a creditor, whu aware of his insolvent 
condition, by agreement keeps it off record, to enable him to 
continue business, and prevent his credit from being affected, 
is void as against subsequent creditors. In re assignment of 
John Fund, 281. 

Book account not tlie subject of— Lien on* Book 

accounts are not the subject of a chattel niurigage. but when 
specifically included therein, it operates as a lien on such ac- 
counts or the proceeds thereof. In the matter of the assignment 
of Ehler, 186. 



Claims for labor superior to lien of. A claim due 
for labor performed three months prior to an assignment is 
superior to the lien of a previously executed chattel mortgage. 
In re assignment of HobelmaUy 90. 
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Deed of adsifntment— Priority of liens. A chattel 

mortgage flleil October 13th, 18S2, at 3:05 p. m., and reiiled 
October 13, 1883, at 11 : 15 a. m., held superior to the lien of a 
deed of assignment Hied August, 1884, and continued so until 
October 13, 1884. at 11 : 15 a. m. In the matter of the assignment 
of B, G* Landman^ 12. 

Praudulentlj executed f>y insolTent Toid a» 
ag^aint creditors. Where a person in failing circum- 
staijces, to secure an indebtedness to his wife, who was in 
Europe at the time, executed a chattel mortgage to her, and 
fraudulently procured an attorney to sign and swear to the 
affidavit to the same as her agent, and caused it to be filed, 
before a deed of assignment executed by him : Heldy that the 
mortgage was void as against the creditors of the mortgagor. 
In the matter of the assignment of Amandus Ebert, 231. 

Poller of disposition reserred— Exemption. A 

mortgage of personal property, witli possession, and a power 
of disposition reserved to the mortgagor by agreement between 
him and the mortgagee, is void as against his other creditors. 
The wife of such mortgagor ( he having assigned for the 
benefit of creditors after filing said mortgage) is entitled to an 
exemption in lieu of homestead. In the matter of the assign- 
ment of E. V. White, 153. 

Mortgage, Real. 

See Pkiokity of Liens, 224 

Priority of liens bet^ween liolders of notes se- 
cured Xiy mortgagee* A mortgage was executed to A 
and others to secure the payment of several notes, one of 
which was payable to A. A assigned the mortgage to W by 
the following indorsement: '* For value received I hereby 
assign and transfer to B, his representatives and assigns the 
within mortgage and notes thereby secured, etc.," and pre- 
tended to transfer all the notes described in the mortgage by 
forging the names of the owners thereof. B took the notes 
without knowledge of the fraud. Subsequently A being in- 
debted to C, transferred and assigned by indorsement, the gen- 
uine note payable to himself to C, who took it before due and 
without knowledge of the fraud perpetrated upon B. Held, 
that as between B and C. the latter was entitled to the pay- 
ment of the note, and that the benefit of the mortgage passed 
with the transfer of the note. Martin v. Martin, 1. 

Fixtures-macliinerx etc*, of lireiNrerjr as t>eti9reen 
niortg^asror and morts^ag^ee* An ice machine, boiler, 
engine and machinery, all connected with a brewery and 
removable without injury to themselves or the building, held 
as between mortgagor and mortgagee fixtures. In the matter 
of the assignment of the George Weber Brewing Company, 193. 
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Blanlcipal Corporation. 

Railroad Company— -BxclnsiTe occupation of 

•treet* Sec. 3283 U. S., does not confer upon a municipal 
corporation MUthority to aj^ree with a railroad company for 
the exclusive occupation by tlie latter of its streets. C, C, 
C, <t- St, L. R, R. Co, V, Cincinnati, 269. 

New Trial. 

See Appropriation of Property, 114. 

Notice. 

See NcNc pro tunc entry, 118. 

Nunc pro tunc entry. 

B^nnc pro tunc entrj* The omission of a judgment entry 
to show that a person adjudged an imbecile and for whom a 
guardian was appointed, had notice of the proceedings, when 
he in fact had notice, may be supplied by a nunc pro tunc entry 
after the term at which the judgment was rendered. In re 
Harry R, Dicktony an alleged imbecile^ 1 18. 

Officer. 

misfeasance defined. Misfeasance is a default in an officer 
in not doing a lawful act in a proper manner, omitting to do it 
as it should be done. Colbum r. Xenfarth, 24. 

Where it was the duty of an officer, as a member of a public 
board, to approve any lawful bills and in the performance of 
that duty he should approve a bill which by the exercise of 
ordinary care and diligence, he would have discovered, as pre- 
sented, not to be a proper bill, he would be guilty of misfea- 
sance in office. Id. 

Malfeasance defined. Malfeasance is the doing of an act 
wholly unlawful and wrongful. 

When it was the duty of an officer to approve any lawful 
bills, and in the performance of that duty he should npprove a 
bill which he knows to be fraudulent he would be guilty of 
malfeasance in office. Id, 

Id.— Proof required to convict. To convict of mal- 
feasance the jury mtist be satisfied beyond a reasonable doubt 
of the guilt of the accused ; to convict of misfeasance, by a 
preponderance of evidence. Id, 

Order. 

Guardian's receipt of money by order of court 
subsequently rcTersed— Hs toppel — Lriability . 

Where a guardian receives money from an executor by order 
of court which is subsequently reversed for want of jurisdic- 
tion, in a proceeding to compel the guardian to charge himself 
with such money he is estopped from setting up the illegality 
of such order In the matter of the estate of Cloudy insaney 177. 
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Papers. 

Not to be taken from court, ii. 

Partner. 

SttrriTing: partner's duty as adtninistrator of 
estate of deceased partner. The appointment of a 
suryiviug partner as administrator of the estate of a deceased 
partner, does not extinguish the firm's indebtedness to the 
estate of the latter. Estate of James Dair, deceasedy 233. 

On the death of a partner of a firm, it is the duty of the sur- 
viving partner to wind up the affairs of the partnership, and 
as his administrator to take any surplus to which the estate of 
the intestate is entitled and charge himself therewith. 7 7. 

This rule is not altered by the fact that the indebtedness is 
not ascertained, that it remains uncollected without the fault 
of the administrator, and that tlie survivifig partner was insol- 
vent at the time of his appointment as administrator, and cor.- 
tinues so. Id, 

Party. 

Sale of real estate of deceased 'wife— Jurisdic- 
tion of Probate Court to make liusband 
party to action* In a proceeding by an executor to sell 
the real estate of a deceased wife, not specifically bequeathed, 
to pay debts, the Probate Court has jurisdiction to order a sale 
thereof free of or subject to surviving husband's curtesy, and 
for this purpose may make him a party defendant in such pro- 
ceeding. Clark, cxV, r. Harlan, 106, 

Personal Representative. 

See Admixistiiatou. 

Concealing: assets, etc—may recover J ndgfrnent 
a8:ainst persons, etc. Under sees. 6053-9 U. S., the 
personal representative may recover a judgment against any 
person carrying away assets of the deceased, but he can not 
recover a judgment against the person aiding and assisting the 
person so charged. In re citation of Sattler, 183. 

Xitle to personalty vests in, etc. On the death of a 
testator, the legal title to all his personalty vests in his personal 
representative in trust for the benefit of creditors and distrib- 
utees. Id, 

Pleading^. 

In condemnation proceeding's. Xo pleadings after 
the petition are necessary in condemnation proceedings. C, 
/., St, L, & C. 7?y Co. V, PJitzer, 248. 
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On presentation of administrator's claim 
ag^ainst estate. Under 8ec. 6100, 1 R. S., prescribing 
the mode of procedure on the presentation of an adminis- 
trator's claim against his intestate's estate no pleadings ::re 
necessary. In the matter of the estate of Gerke, deceased, 2S9. 

Practice. 

Knnc pro tunc entry—omission of record sup- 
plied f>3r* The omii'slon of a judgment entry to f^how that 
a person adjudged an imbecile, and for whom a guardian was 
appointed had notice of the proceedings, when he in fact had 
notice may be supplied by a nunc pro tunc entry afer tlio term 
at which the judgment was rendered. In re estate of Ilarrn 
li. Dickson y an alleged imbecile j IIS. 

Presumption. 

Of destruction of ^will— Testator's declarations. 

When a will Is shown to have been in the custody of the tes- 
tator and is not found at his death, the presumption is that he 
destroyed It. 

But this presumption may be rebutted by evidence, and tes- 
tator's subsequent declarations are admissible to show the con- 
trary. In the matU'T to establish the will of William Wiswelly 
deceased^ 19. In the matter of the probate of the last will of 
Blymeycr^ deceased, 14. 

Priority of Liens. 

Assignment for creditors— Agpreement to com- 
promise—Husband and inrife* A, the treasurer of 
achurcli, loaned $10,000 of its funds toB; B executing and 
delivering to A thirty-two notes of $500 each, and also his 
mortgage on certain real estate to secure their payment. A 
indorsed and transferred these notes to the church. B paid 
half of the notes, and failing to pay the remaining half, the 
church brought suit against A as indorser, recovered a judg- 
ment against him, levied an execution against his stock in 
trade and realized $6,026.75. B had also executed and deliv- 
ered to A, deeds of certain real estate as further security for 
ills loan, which were considered by the parties as mortgages 
and held as such. By the proceedings of the church against 
A. h(^ became insolvent and B desiring to recompense him, by 
way of compromige, agreed to pay to A's wife $-,0C0, she hav- 
ing before that time become the owner and holder by transfer 
from her husband of all claims he held against B. The par- 
ties then entered into an agreement with each other by which 
A and his wife were to reconvey to B all the real estate the lat- 
ter had conveyed to A in the deeds mentioned in consideration 
of which B w^as to pay to A's wife the sum of $9,785 35 and 
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discharge A from his liabilities as indorser. SubFeqiiently B 
made an assignment for the benefit of creditors. Held, that 
A's wife had a valid claim for $2,000 against B's assignee, but 
that it was i)OStponed to the liens and judgment acquired after 
the execution and delivery of the deeds and mortgage. In the 
matter of the assignment of Henry Grotenkemper, 224. 

Jtssisnmetit for creditors— Jurisdiction of Pro- 
bate Court to determine validity of liensy etc. 

The i'robato Court, i'l case of an assignment under the insol- 
vent law, when the personal property assigned has been sold and 
the proceeds are brought intocourt, has jurisdiction to determine 
the validity of liens, the priority of lien holders and distribute 
the proceeds accordingly. In the matter of the assignment of 
the Simpson and Gault Mnftg Co,, 266. 

Cliatttl mort8:a8:e superior to lien of deed of 
asslsrnmcnt. A chattel mortgage filed Oct. 13th , 1882, at 
3 : 05 P. M., and refiled Oct. 13, 1S83, at 11 : 15 A. M., held su- 
perior to the lien of a deed of assignment filed August, 1884, 
and continued so until Oct. 13, 1884, at 11:15 A. M. In the 
matter of the assignment of Landman, 12. 

Cliattel mortg^ag^e fraudulently executed by 
insolvent void as ag^ainst creditors* Where a 
)>er$ou in failing circumstances, to secure an indebtedness to 
hid wife, who was in Europe at the time, executed a chattel 
mortgage to her and fraudulently procured an attorney to sign 
and swear to the affidavit to the same, and caused it to be filed, 
before a deed of assignment executed by him. Held, that the 
mortgage was void as against the creditors of the mortgagor. 
In the matter of the assignment of Ebert, 231. 

Claim for labor superior to lien of cliattel 
mortgfag^e* A claim due for labor performed three months 
prior to an assignment is superior to the lien of a previously 
executed chattel mortgage. 

The clause in § 3206a R. S., providing that such claims have 
preference over all others, applies to liens on a trust fund, 
whether such fund is realized from the sale of real or personal 
property. In re assignment of Hobelman, 90. 

Priority of liens betiveen bolders of notes se- 
cured by mortgrag^e. A mortgage was executed to A 
and others to secure the payment of several notes, one of 
which was payable to A ; A assigned the mortgage to B by the 
following indorsement: ** For value received, I hereby as>ign 
and transfer to B, his representatives and assigns, the within 
mortgage and notes thereby secured, etc.," and pretended to 
transfer all the notes described in the mortgage by forging the 
names of the owners thereof. B took the notes witliout knowl- 
edge of the fraud. Subsequently A, being indebted to C, 
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transferred and assigned by indorsement, the ^nuine note 
payable to himself, to 0, who toolc it before due and without 

knowledge of the fraud perpetrated upon B. Held, that as 
between B and C the latter was entitled to the payment of the 
note, and that the benefit of the mortgage passed with the 
transfer of the note. Bachel Martin, administratriz of the es- 
tate of Gano Martin, deceased, v, John Martin et al,, 1. 

Probate. 

Poreigfii iw'lll -Second application to admit to 
probate* A proceeding in the Probate Court on a second 
application to have a foreign will admitted to probate, is an 
adversary one, and the rule of res adjndicata, applies to it. In 
the matter of the toill of Robert Barr, deceased, 134. 

Foreigfn "frill— requisites to admit to probate. 

To admit a copy of a will from another State to record in this 
State, the original will must have been admitted to probate 
and record in the former State. In the matter to establish the 
last will and testament of Robert Barr, deceased, 82. 

Probate C^nrt. 

Assig^nee of tiw^o insoWent estates improperlj 
mingflins: accounts— Probate Conrt may sep- 
arate items, etc* An assignee of two insolvent estates 
filed in the case of each assignment one and the same account, 
improperly mingling together the receipts and disbursements 
of the one estate with the receipts and disbursements of the 
other, and describing himself therein as the assignee of the 
two estates Jointly and subsequently was removed from his 

• office of assignee in case of each estate : on the hearing of ex- 
ceptions properly taken to said account in the case of each 
assignment, and on behalf of each estate. Held, that the Pro- 
bate Court may separate the joint account, and make a finding 
of the items therein that properly belong to the account of the 
assignee in the case of each estate. In re assignment of Pur- 
cell, 47. 

Jurisdiction to determine Talidity of liens in 
case of assigrnment for benefit of creditors. 
The Probate Court, in case of an assignment for the benefit of 
creditors under the insolvent law, when the personal proi>erty 
has been sold and the proceeds brought into court, has juris- 
diction to determine the validity of liens, the priority of lien 
holders, and distribute the proceeds accordingly. In the matter 
of the A^impson and Gault Mnf^tg Co., 256. 

Jurisdiction to admit inrill of temporary resi- 
dent* The Probate Court has Jurisdiction to admit to record 
a copy of the last will of a person who dies while temporarily 
residing in this county, leaving personalty, but no realty 
therein. In the inatter of the last will and testament of Eva S. 
BUjmeyer, deceased, 14. 
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Juriddiction to determine efltec^t on title of deed 
of assig^nment* On the hearing of exceptions properly 
taken to the account of *an assignee of an insolvent estate, the 
Probate Court has Jurisdiction to determine the effect upon 
title of the deed of assignment and precedent conveyance of 
real estate in the disputed items of such account. In re the 
assignment of Edward and John B, Purcelly 47. 

Sale of real esitate—Jurisdlcrtion to order free of, 
etc*) of liU9tiand*s curtesy* In a proceeding by an 
executor to sell the real estate of a deceased wife, not specifically 
bequeathed, to pay debts, the Probate Court has jurisdiction 
to order a sale thereof free of, or subject to surviving husband's 
curtesy, and for this purpose may make him a party defendant 
in such proceeding. Clark, ex'r, v. Harlan, 106. 

Promise* 

money advanced l>y ^wife to Imsliand cannot lie 
recovered in absence of express promise to 
repay* Where a wife advanced to her husband money, her 
separate property, which he expended in the improvement of 
his real estate and the payment of his debts, in the absence of 
an express promise by him to repay her at tlie time, no implied 
promise will arise to support a claim by her against his estate 
after his death. In the matter of the estate of Koch, deceased, 219. 

Promissory Note* 

Bona fide purcliaser protected— Knoiprled^c 
of assent of defenses* One who takes a negotiable 
note in good faith before due in paymeTit of a preexisting 
debt and surrenders a previous security therefor Is a bona 
fide purchaser for value, and entitled to protection against 
defenses growing out of equities between the original parties. 
Knowledge by the agent of the purchaser of such defenses 
uncommunlcated to her, does not affect her title. Louisa Ehr- 
tjott r. The Ueorge Weber Brewing Co,, 260. 

Priority of liens betiw'een liolders of notes se- 
cured liy mortgfagfe* A mortgage was executed to A 
and others to secure the payment of several notes, one of which 
was payable to A. A assigned the mortgage to B by the fol- 
lowing indorsement: ** For value received I hereby assign and 
transfer to B, his representatives and assigns the within mort- 
gage and notes thereby secured, etc.," and pretended to trans- 
fer all the notes described in the mortgage by forging the 
names of the owners thereof. B took the notes without knowl- 
edge of the fraud. Subsequently A being indebted to C, 
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transferred and assigned by indorsement the genuine note pay- 
able to himself, to C, who took it before due and without 
knowledge of the fraud perpetrated upon B. Held, that aA 
between B and C the latter was entitled to the payment of the 
note, and that the benefit of the mortgage parsed with the 
transfer of the note. Martin v. Martin, 1. 

Railroad. 

Construction and operation in liisrlfiray a ^^tak- 
in^" of property* The construction and operation of a 
steam railroad in a public highway, impairing access to an 
abutting owner's property, ob.structing the free passage of 
light and air, and subjecting him to inconvenience, annoyance 
and danger by the emission of smoke and sparks from its loco- 
motive engines, the ringing of bells and blowing of steam 
whistles, and the jarring of buildings by passing trains, is a 
*' taking " of property within the meaning of the constitution, 
entitling him to compensation. C, /., St. L. £ C. Hy Co, v, 
PJltzer, 248. 

Id*— Compensation— Market Talue. In estimating the 
amount of compensation to which the owner is entitled, the 
jury may consider whether the market value of the property 
will be affected by the construction and operation of the rail- 
road. Id, 

Id.— 'What is market ralne of property. The differ- 
ence between the market value of the property before and after 
the location of the railroad, will be the damages which the 
defendant is entitled to recover. Id. 

HxclusiTe occupation of street. Section 3283 R. S., 
does not confer upon a municipal corporation authority to 
agree with a railroad company for the exclusive occupation by 
the latter of its streets. The Cleveland , Cincinnati, Chicago <f* 
St, Louis i?. i?. Compamj v. the City of Cincinnati, 2G9. 

Rigflit of "iray across tnmpiliLe-j-Appropriation. 

Under the amendment of the act of 1852 ( § 3281 Rev. Sta4;.) 
providing that railroads may condemn lands for the purposes 
of side-tracks, depots, etc., as the necessities of its business 
may require, a railroad may appropriate a right of way across 
a turnpike for its side-tracks. The Cincinnati and Springjield 
H. i?. Co, V. The Spring Grove Avenue Company et at, 87. 

Real Estate. 

Administrator's claim for moneys paid for tax- 
eSy etc., Talid debts. Claims of administrators for 
monej' paid for taxes and repairs of real estate of intestate, are 
valid debts of the estate, and they are entitled to a credit 
therefor. In the matter of the estate of Turpin, deceased, 124. 
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Jurisdiction of Probate Court to determine 
effect on title of deed of as^igrnment, etc. 

On the bearing of exceptions properly taken to the account of 
an assignee of an insolvent estate, tlie Probate Court has juris- 
diction to determine the effect upon title of the deed of assign- 
ment and precedent conveyance of real estate, as far as the 
same is involved in the disputed items of such account. In re 
the assignment of Edward and John B. PurcelU 47. 

Sale of subject to liuBband's curtesy. A surviving 
husband cannot resist the sale of real estate of his deceased 
wife to pay debts, subject to his curtesy, on the ground that 
certain clahns against the estate are invalid. Pirmann, 
admWx, V. Gerhold, 142. 

When cannot be charged with payment of legacies. See Legacy, 
163. 

Receipts. 

Ouardian may slio^w tliat lie did not receive 
money for iprliicli lie 8:aTe a receipt. Where it is 
sought on exceptions to a guardian *s account to charge him 
with an amount of money for which he gave a receipt to the 
administrator of the estate, the guardian may show the cir- 
cumstances under which he gave the receipt and that he did 
not in fact receive the sum therein stated. If there is no evi- 
dence to show that the guardian received said sum, or that it 
was lost to the minor by the failure and neglect of the guardian 
to collect it, he can not be charged therewith. In re estate of 
Mehnery a minor, 212. 

Guardian's receipt of money from an executor by order of court 
subsequently reversed^-estoppel — liability, see Guardian, 177. 

Record. 

Poreigfn ^will— requisites to admit to. To admit a 
copy of a will from another State to record in this State the 
original will must have been admitted to probate and record in 
this State. In the matter of the last xoill and testament of Bobert 
Barry deceased, 82. 

^Will of temporary resident leaTing: personalty 
in county— Probate Court may admit to rec- 
ord. The Probate Court has jurisdiction to admit to record 
a copy of the last will of a person who dies while temporarily 
residing in this county, leaving personalty but no realty 
therein. In the matter of the probate of the last will and testa- 
ment of Bhjmeyery 14 

Not to be taken from court, ii. 

Restoration of lost or destroyed, v. 
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Removal. 

Assigrnee of InsolTent estate remored for mal- 
administration— Compensation. Assignee of in- 
solvent estate removed for maladministnition not entitled to 
com|)en6ation for services rendered. In re the assignment of 
Edward and John B. Purcell, 47. 

Mr.rriage of executrix and trustee under will extingnisbes 
authority. See Execi'TRIx, 149. 

Repairs. 

Claims of administrators for moneys paid for 
taxeSy repairSf ete« Claims of administrators for moneys 
paid for taxes and repairs of real estate of intestate, and for labor 
in gathering crops after his death, arc valid debts of the estate, 
and they are entitled to a credit therefor. 

A claim for money deposited with intestate for safe keeping 
in his life time held under the circumstances of the case a valid 
debt of the estate. In the matter of the estate of E, S. Turpin, 
deceased, 124. 

Restoration of Records^ etc. 

Application for, requisites of, v. 

Res adjudicata. 

Poreigfn ip^ill— second application to admit to 
probate* A proceeding in tlie Probate Court on a second 
application to have a foreign will admitted to probate, is an 
adversary one and the rule of res adjudicata applies to it. In 
the matter of the toill of Bobert Barr deceased, 134. 



Administrators, executors, etc., must reside in county, iii. 

Jurisdiction of Probate Court to admit to probate copy of last will 
of ])erson who dies while temporarily residing in this county, 
leaving personalty but no realty therein. In the matter of the 
last mill and testament of Blymeyer, deceased, 14. 

Reversal. 

Condemnation proceeding:® — assessment of 
compensation on reversal. When the judgment of 
the Probate court confirming a verdict in condemnation pro- 
ceedings under the Municipal Code is reversed by the Common 
Pleas, and the cause remanded for a new trial, the corporation 
is entitled on such new trial to have the condemnation again 
assessed, though the amount of the first award has been paid 
to the land owner, and the corportion has taken possession of 
the land. The trustees of the Cincinnati Southern Bailtoay v. 
David Banning, 114. 
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Ouardian's liaMlity for receipt of money by 
order of court subsequently reversed. Where 
a guardiau receives money from an executor by order of court 
which is subsequently reversed for want of jurisdiction, in a 
proceeding to compel the guardian to charge himself with such 
money, he is estopped froor setting up the illegality of such 
order. In the matter of the eitate of Cloudy insane, 177. 

Revised Statutes. 

See Statutes Construed, Etc. 

Revocation. 

LrOSt nvill—declaratlons of testator. Declarations of 
testator are admissible to rebut the presumption of the revoca- 
tion or destruction of a lost will. In the matter of the probate 
of the last will of Blymeyer, 14. 

Road. 

Road appeal— Damag^ea— Board of Control must 
concur in action of Board of County Com- 
missioners. The Board of Control must concur in the 
action of the Board of County Commissioners, to entitle parties 
to an appeal from t|)e judgment of the latter board approving 
the report of viewers awarding compensation and damages 
for the establishment of a county road. In the matter of the 
Langdon Road, 210. 

Rules of Court, i— vii. 
Sale. 

Confirmation of, when, i. 

No decree for except on oral evidence, i. 

Service in action for, by guardian, i. 

Jurisdiction of Probate Court to order 8ut>Jecft 
to etc«9 liu0liand'8 curtesy. In a proceeding by an 
executor to sell the real estate of a deceased wife, not specific- 
ally bequeathed, to pay debts, the Probate Court has jurisdic- 
tion to order a sale thereof, free of or subject to surviving 
husband's curtesy, and for the purpose may make him a party 
defendant in such proceeding. Clark ExW v. Harlan, 106. 

SurriTing: tiusband can not resist sale of iiHfe's 
real estate su1>Ject to liis curtesy. A surviving 
husband can not resist the sale of real estate of his deceased wife 
to pay debts, subject to his curtesy on the ground that certain 
claims against the estate are invalid. Pirmann Adm^rx r. 
Gerholdy 142. 
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Conviction and eentence under ununconstitutional law — last sen- 
tence to take effect after expiration of first. See Ceimixal 
Law. 9. 
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A^slg^nee of IttsolTent estate maladministerii&gf 
can not recover for. An assii^nee of an insolvent es- 
tate who maladmlnisters, and thereby causes loss and expense 
to the beneficiaries of his trust, will not be entitled to an allow- 
ance for compensation in any form, whether as statutory 
commissions, counsel fees for services rendered, or extraordin- 
ary services, In re the assignment of Edward and John B, Pur- 
cell, 47. 

Sisters can not recover for services rendereci 
one anotlter. Sisters living together in the same family 
can not recover for services rendered one another in the absence 
of an express contract. In the matter of the estate of Catherine 
Dunn, deceased, 297. 

Sessions of Court, i. 
Sisters. 

See Services. 
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Statutes Construed^ Etc< 

Sec. 999, R. S., Board of Control 212 

" 1732, *' Malfeasance in office, etc 26 

** 1924, ** Penalty for having burglar's tools in possession. 10 

" 3109, ** Husband and wife 221 

" 3140, " Adoption of children 112 

" 3206a, " Claims for labor, superior to other claims 91 

** 3281, " Railroad may condemn land for side-tracks 88 

" 3283, " Occupation of street by railroad. . . 269, 271, 278, 281 

" 4176, '* Curtesy, when husband not entitled to. . 110, 113, 114 

" 4689, 4690, 4699, R. S., Road appeals 211 

" 5006, R. S., Parties defendant, joinder of 109 

" 5917, " Notice to widow, etc., of probate of will 140 

" 5929, *' Admission of will to probate 199 

'* 5937, " Foreign will admitted to record 134, 136 

** 5943, ** Devisee withholding will from probate 13, 16 

'* 5944, '* Probate of lost will 17 

*' 5963, " Widow's election, etc 159 

** 5974, ** Exemption of devised property from payment of 

debts •. 246 

** 6005, R. S., Widow entitled to letters of administration . .150, 3 

** 6022, " Marriage of executrix 151 

** 6040, 6041, R. S., Appraisers to apportion allowance to 

widow, etc 217 
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Sec. 6043, R. S., Allowance to widow, court may review 218 



6069, 



it 



Naming person executor not to discharge debt 

235, 238, 240 

6098, B. S., Claim rejected at instance of heir or creditor 
144, 

6108, R. S., When executor, etc., liable to suit 7 

6109, ** When executor may pay debts without being 
liable for deficiency of assets 7 

6137, '* Action for sale of real estate of decedent lOS 

6141, ** Petition for sale of real estate by executor, etc . . 143 
6145, *' Distribution of money arising from sale of real 

estate 108 

6181, R. S., Executor not responsible for debts uncollected 

without his fault 240 

6188, R. S., Compensation of executors, etc 131 

6195, 
6269, 
6302, 
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6357, 
6406, 
6411, 
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Distribution, order of, how enforced 177 

Guardian to pay over, etc., money received 102 

Guardian for imbecile 120, 207 

Assignee's commissions 170 

Xotice of proceedings in Probate Court 140 

Code of Common Pleas to govern in Probate 

Court 100 

S. & C, 387, Sec. 41, Guardian for imbecile 207 

S. & S., 506, 7, Adoption of children 113 

Vol. 81 O. L. p. 209, Husband and wife 221 

" 84 O. L. p. 132, Husband and wife 162 

** 84 O. L. p. 134, Descent, statutes of 110 

Worthington and Burns Laws 44 



Stock. 



Xransfer of by Administrator— Commissions for* 

An administrator is entitled to his statutory commissions upon 
certificates of stock which came into his hands as assets of the 
estate, remained there until final distribution and were turned 
over by him to the widow, as sole legatee. 

The risk and care attendant upon the custody of such cer- 
tificates can not be considered as ''extraordinary services" 



within the meaning of the statute, and allowed for as such. 
the matter of the estate of Duddy, deceased, 130. 



In 



Stock desigrnated as collateral security for debt 
—passed to creditor after debtor's deatlt. 

Where a debtor designated and set aside shares of stock as col> 
lateral security for a debt, without his creditor's knowledge 
and without actual delivery to him, and called a witness to the 
act. Held, that the stock passed to the creditor after the debtor's 
death. In re estate of Alfred A, Clerke, deceased, 259. 
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Railroad Company—HzcliisiTe fK^cupatlon of 
street* Sec. 3283 R. S., does not confer upon a municipal 
corporation authority to agree with a railroad company for the 
exclusive occupation by the latter of its streets. C.^ C, C <£- 
St. L. R, Co, V. Cincinnati^ 269. 

Railroad in Street— A ^* taking:*' of property. 

Construction and operation of railroad in street when a ^Mak- 
ing" of property within the meaning of the constitution. C, 
/., St, L, <fe C. Ry, Co, V, Pfitzer, 248. 

Survivlns Partner. 

Duty of as administrator of estate of deceased partner. See Part- 
ner, 233. 



Administrator's claims for money paid for^— 
iralid debts* Claims of administrators for moneys paid 
for taxes and repairs of real estate of intestate, and for labor in 
gathering crops after his death, are valid debts of the estate, 
and they are entitled to a credit therefor. In the matter of the 
estate of Turpin^ deceased, 124. 

Testamentary Capacity. 

Affected by habit of using cocoaine. See Will, 196. 

Title* 

Deed of assigrnment— Jurisdiction of Probate 
Court to determine effect on title of* On the 

hearing of exceptions properly taken to the account of an as- 
signee of an insolvent estate the Probate Court has jurisdiction 
to determine the effect upon title of the deed of assignmenc 
and precedent conveyance of real estate, as far as the same is 
involved in the disputed items*of such account. In re the as^ 
signment of Edward and John B, Purcell, 47. 
To personalty vests in personal representative, 183. 

Trustee* 

Liability of guardian as trustee. See Guardian, 98. 

IHarriag^e of iproman extinguislies lier antliority. 

A woman's authority as executrix and trustee under a will is 
extinguished by her marriage and does not revive on the death 
of her husband. In the matter of the removal of Josephine Fag in 
executrix, etc, 149. 
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Of insolTent estate— Compensation. An allowance 
of $2,700, or three per cent, on $90,000, the amount collected and 
accounted for by trustees of an insolvent estate held a reason- 
able compensation. In re aasignment of John B, and Edward 
Purcall, 170. 

Turnpike. 

Railroad across-^Approprlation. Under the amend- 
ment of the act of 1S52 (sec. 3281 R. S.,) providing that rail- 
roads may condemn land for the purposes of side tracks, depots, 
etc., as the necessities of its business may require, a railroad 
may appropriate a right of way across a turnpike for its side- 
tracks. The Cincinnati atid Springjield R, R, Co. v. The Spring 
Grove Avenue Company ^ et aZ, 87. 

mridow. 

Allo^rance to iw'ldo'ir and minor clilld— Appor- 
tionment* It is in the discretion of the appraisers to appor- 
tion the allowance to the widow and children under sections 
6040,-1, Rev. Stat., and where the appraisers fail to make the 
apportionment, the court may make it. 

Where an intestate died, leaving a widow and daughter thirteen 
years of age, and the appraisers set off to them for their year's 
allowance $1800, and the daughter lived apart from the widow, 
her stepmother: Heldy $1,000, a reasonable allowance to the 
child and $800, to the widow. In the matter of the estate of 
George K, Pollard, deceaaedf 216. 

Dourer— Election to take— estoppel. A testator by 
his will appointed his wife administratrix and provided that 
the residue of his estate, real, personal or mixed should go to 
her and her heirs. He left no personalty and the realty was in- 
cumbered by a mortgage. The widow qualified as executrix, 
collected the rents of the realty, using them for the support of 
herself and minor children, and the proceeds of policies of in- 
surance on her husband's life, part of which she applied to pay 
off an indebtedness against the estate, and over a year after the 
probate of the will executed a mortgage on the realty which 
was recorded , but never went into effect. She was never served 
with a citation to appear in court and make her election, and 
was not aware of the condition of the estate at the time, but 
believed the real estate to be of great value. Held, that she 
was not estopped from claiming dower therein. Cameron extr^jc 
r. Cameron, 157. 

"Wido^r's ri8:lit to administer on liusband's es- 
tate —Separation no bar* A widow has the first rigtit 
to administer upon the estate of her deceased husbaud. 
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The fact that she agreed with her husband for a consideration 
to live separate and apart from him during their natural lives, 
and did so live, and to make no claim on his estate in any event 
does not deprive her of that right. In the matter of the estate of 
Dr. Joseph Garretson^ deceased^ 187. 



wm. 



Construction— Cliar8:e on Real Estate. Where a 
testator charged two pieces of property, devised to two persons 
respectively, witli the payment of debts in equal proportions, 
he intended that oacli should bear one half of the debts, and did 
not intend that an apportionment should h% made according to 
the value of each piece. Cooper r. Sykes, 244. 

Foreigfn l^ill— requisites to admit to record. To 

admit a copy of a will from another State to record in this State, 
the original will must have been admitted to probate and 
record in the former State. In the matter of the last tcill and 
testament of Robert Barr, deceased, 82. 

Poreig:n 'will— Second application to admit to 
probate— Res adjudicata. A proceeding in the Pro- 
bate Court, on a second application to have a foreign will ad- 
mitted to probate, is an adversary one, and the rule of res 
adjudicata applies to it. In the matter of the toill of Hobert Barr, 
deceased, 134. 

I^egracies— Virtien real estate can not be cliars^ed 
'Witti payment of. A testator by Lis will devised to three 
of his minor children the sum of $500 each, and to his daughter 
Josephine $2,000, but did not direct by whom or out of what 
fund they should be paid. lie next devised all his real and per- 
sonal property to his children in equal shares. The personalty 
was insufficient to pay these legacies. Held, that the real es- 
tate so devised could not be charged with the payment of these 
legacies. Coffey Adm^r, etc. i\ Bacciocco, 163. 

IrOSt mrill— Testator's declarations as to con- 
tents. When a will is shown to have been in the custody of 
the testator and is not found at his death, the presumption is 
that he destroyed it. 

But this presumption may be rebutted by evidence, and test- 
ator's subsequent declarations are admissible to show the 
contrary. 

When the evidence showed that testator, after mailing his 
will, frequently spoke of its contents, and gave his reasons for 
making it; that he was in the same state of mind five days be- 
fore he died, which was twenty -seven days before it was claimed 
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the will was destroyed, and the circumstances showed that he 
was too ill to have destroyed his will on the day alleged, and 
there was no claim that he had made any other will, Ileldy that 
a copy of the will was entitled to probate. In the matter to es- 
tablish the will of William Wiswell, deceased, 19. 

Blarriagre of executrix and trustee under iw^ill 
extinsfuislies Iter auttiority* A woman's authority 
as executrix and trustee under a will is oxtin<;uished by her 
marriage and does not revive on the death of her husband. In 
the matter of the removal of Josephine Fagin executrix and trustee, 
149. 

Prot>ate of 'will of temporary resident— ProTis- 
ions of ^ 59439 R* S*y "wlien not applicable 
— Ix>8t will— Declarations of testator. The Pro- 
bate Court has jurisdiction to admit to record a copy of the last 
will of a person who dies while temporarily residing in this 
county, leaving personalty but no realty therein. 

§ 5943, R. S., providing for the probateof a will within a cer- 
tain time by a devisee who knows of its existence, and has the 
same in his power to control, under a penalty of forfeiture of 
his interest therein, has no application to a case in which the 
issue is whether the will presented for probate is the last will 
and testament of testator. 

Declarations of a testator are admissible to rebut the presump- 
tion of the revocation or destruction of a lost will. In the mat- 
ter of the probate of the last will and Testament of Era S. Ely- 
met/er, deceased, 14. 

Xestdmentary capacity aflfected by liabit of 
nsingf cocaine. Under the facts in this case the court 
finds that by a long and continued use of cocaine, testator's 
mental capacity became so impaired that at the time of the exe- 
cution of the paper purporting to be his last will, he was of 
unsound mind. In the matter of the last icill of Dr. J, W. 
Under hill, deceased, 196. 
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